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LORENZO SPADACINI
Introduction

Political representation in Western Democracies has suffered from a lack of
effectiveness since the first years of the new millennium?*: proof of this is, on the one
hand, the emergence, up everywhere, of eccentric political formations compared to the
traditional ones?, and, on the other, the fall in electoral participation®. The reasons
have been identified mainly in the extra-legal field and, specifically, in the diffusion of
neo-liberal economic and social policies since the 1980s*.

Nevertheless, it is possible to isolate strictly juridical and specifically national-level
factors that have exacerbated the crisis in the Italian context®. Usually, scholarship
focuses on the different electoral formulas with which the institutional system has
experimented; in fact, political representation and the electoral system are widely
studied themes by Italian constitutionalists. Indeed, numerous studies have focused on
the analysis of the various electoral systems®, on the constitutional principles laid down
by the Constitution on the subject of voting’, on the relationship between electoral law
and political parties® and on that between political representation and electoral
legislation®, as well as on the impact of the electoral system on the parliamentary
forms of Government'®. Although with some diversity'', it has been shown in these
studies that the Italian Constitution is rather open to different solutions regarding the
electoral mechanism to be adopted*?.

1 L. DIAMOND, Facing Up to the Democratic Recession, in Journal of Democracy, n. 1/2015.

2 Though its meaning in the democratic dynamic is contentious: J. MANSBRIDGE & S. MACEDO, Populism
and Democratic Theory, in Annual Review of Law and Social Science, 2019.

3 T. JEROENSE & N. SPIERINGS, Political participation profiles, in West European Politics, 2022.

4 F. FUKUYAMA, Liberalism and Its Discontents, New York, 2022.

> M. VoLri, Crisi della rappresentanza e della partecipazione politica, in N. Zanon, F. Biondi (eds.),
Percorsi e vicende attuali della rappresentanza e della responsabilita politica, Milano, 2001.

6 L. TRUCccO, Democrazie elettorali e stato costituzionale, Torino, 2011; M. RUBECHI, I/ diritto di voto.
Profili costituzionali e prospettive evolutive, Torino, 2016; A. VuoLo, La legge elettorale. Decisione
politica, controlli, produzione giurisprudenziale, Napoli, 2017.

7 On freedom, equality, secrecy: C. PINELL, “Non sai che il voto é segreto?”. L’affermazione di un
principio costituzionale e delle sue garanzie, in Il Politico, n. 1/1996.

8 P. RIDOLA, Partiti politici, in Enciclopedia italiana, V Appendice, 1978-1992, Istituto dell’Enciclopedia
italiana, Roma, 1994 and V. ONIDA, Per una riforma elettorale che consenta I’evoluzione del sistema
politico, in Aa.Vv., La riforma elettorale, Firenze, 2007.

9 M. Luciani, Il voto e la democrazia. La questione delle riforme elettorali in Italia, Roma, 1991.

10 F, LANCHESTER, Sistemi elettorali e forma di governo, Bologna, 1981.

11 C. LAVAGNA, Il sistema elettorale nella Costituzione italiana, in Rivista trimestrale di diritto pubblico,
n. 3/1952 and G. AzzaRITI, Rappresentanza politica e stabilita del Governo: due piani da non sovrapporre,
in Aa.Vv., La riforma elettorale, cit.

2.5, CeccanTl, Sistema elettorale: un buon trasformatore di energia o una macchina fotografica? in
Quaderni costituzionali, n. 1/2011 and A. BARBERA, La nuova legge elettorale e la «forma di governo»
parlamentare, in Quaderni costituzionali, n. 3/2015.
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In particular, our legal system has experienced an exceptional dynamism of electoral
legislation'3, which lies at the very core of the building of political representation:
indeed, various electoral formulas have been experimented within a short time, having
combined proportional and majority components in many different ways'*. Italian
constitutionalist scholarship and case law have approached this process mostly by
focusing on how to achieve a proper balance between the instances of
representativeness and those of governability'® that the electoral system should be
geared towards. On this specific issue, therefore, the scientific literature has produced
solid, albeit not always convergent, assessments?®.

However, the effectiveness of representation must be considered and pursued even
beyond the question of which electoral formula to choose'’. As stated above, the
Italian Constitution does not impose either one formula or the other and, therefore,
within our legal system, this choice is the result of an eminently political assessment,
albeit must respect other constitutional principles which are relevant although not as
specific as in other constitutional systems (this is the case, for example, of
constitutionalizing the proportional formula in Spain).

On a purely theoretical level, a sharper focus on the effectiveness of representation,
with the aim of enhancing the effectiveness of democratic institutions, would require
that its constitutional dimension be constructed in a relatively new way compared to
the traditional one, or, at least, reconsidering the relationship between the two
components of the concept. From this standpoint, indeed, the conceptualization of
political representation on the legal ground has been twofold*®. On the one side, it has
mostly been conceived as a system that, since the beginning of the liberal
representation®®, is eminently aimed at the identification of the individual to be
appointed to the political office. On the other hand, it has been conceived, especially in
the Anglo-Saxon context, as a mechanism hinged on the permanent relationship

13 F. LANCHESTER, La Costituzione sotto sforzo. Tra ipercinetismo elettorale e supplenza degli organi
costituzionali di garanzia, Padova, 2020.

14 C. DE FIORES, Rappresentanza politica e sistemi elettorali in Italia, in Costituzionalismo.it, n. 3/2007
and L. EuIA, Riflessioni sui sistemi elettorali. Intervento al Seminario di Astrid “La riforma elettorale e il
referendum?”, in Astrid, 2007.

15 M. CrRozIER & S.P. HUNTINGTON & J, WATANUKI, The Crisis of Democracy: On the Governability of
Democracies, 1975.

16 A. BARBERA, La rappresentanza politica: un mito in declino? in Quaderni costituzionali, n. 4/2008
and M. DOGLIANI, La rappresentanza politica nello Stato costituzionale, in Questione Giustizia, n. 4/2014.

17 G.C. De Martin & Z. Witkowski & P. Gambale & E. Grigio (eds.), Le evoluzioni della legislazione
elettorale «di contorno» in Europa, Padova, 2011 and R. BORRELLO, La legislazione elettorale di contorno,
in Nomos, n. 2/2022.

18 p, RiDOLA, Partiti politici, cit.

19 E. BURKE, Speeches at His Arrival at Bristol and at the Conclusion of the Pool (1771), in R.B.
McDowell, W.B. Todd (eds.), The Writings and Speeches of Edmund Burke, Vol. 9: |: The Revolutionary
War, 1794-1797, Il: Ireland, Oxford, 1991.



https://www.costituzionalismo.it/wp-content/uploads/Costituzionalismo_253.pdf
https://www.costituzionalismo.it/
https://www.astrid-online.it/static/upload/protected/2_EL/2_ELIA_Astrid-9-10-2007corretto.pdf
https://www.astrid-online.it/static/upload/protected/2_EL/2_ELIA_Astrid-9-10-2007corretto.pdf
https://www.astrid-online.it/
http://www.questionegiustizia.it/
https://www.nomos-leattualitaneldiritto.it/wp-content/uploads/2022/10/R.-Borrello-La-legislazione-elettorale-di-contorno-1.pdf
https://www.nomos-leattualitaneldiritto.it/

established between the voter and the elected?. Based on this second approach, which
should be further emphasized, the crucial factor in assessing the effectiveness of
democratic institutions lies in the system’s ability to ensure that elected representatives
can be called to account vis-a-vis the electorate?®*.

Accountability is a pillar of representation meant like a relationship since only
elected officials who can be called to account will be prompted to engage in a
genuinely dialectical and responsive attitude towards those represented®?, throughout
the representative relationship and not only at the moment of holding office.

Preserving the electorate’s support during a mandate, in fact, is of vital importance
in the electoral relationship if the latter is conceived as a mechanism that does not end
with the vote. In this sense, representation must be considered within the entire
electoral cycle, which includes the phases of election, mandate exercise, and re-election
(or non-confirmation). In this perspective, hence, the adherence to a conception of
representation as real and not solely virtual implies that the moment of the election is
not deemed to be exhaustive nor the most relevant in the light of conferring
democratic legitimacy on political institutions. Nevertheless, the precise moments of
election and re-election are still crucial because they are the legal instruments by which
the electors can call the representatives to accountability; so, in any case, based on
adherence to a conception of representation that stresses the elements of the electoral
relationship and its real dimension, the transparency and inclusive capacity of electoral
mechanisms take on a peculiar value.

Transparency plays a prominent role in the accountability mechanism. The latter
performs better as far as the representative relationship is not made opaque by
malicious factors, such as seats slipping, which may affect the evaluation of the
performance of the MP’s. This point is developed in this issue in the articles in Part Il by
Marco Podetta, from a legal perspective, and by Paolo Feltrin, Serena Menoncello, and
Giuseppe leraci, from a political-quantitative perspective.

If accountability and transparency are two key factors for the effective functioning
of representation, then it must be agreed that other elements, in addition to those
already studied by doctrine, deserve to be carefully considered. In fact, there are
several additional aspects related to electoral legislation that, considered both
individually and jointly, impact significantly on these issues, on which, nevertheless,
there seems to be a lack of in-depth study within the framework of Italian legal
doctrine. Although scholarship has traditionally addressed the general issue of political
representation®, there seem to be no comprehensive studies on the processes leading

20 G, SARTORI, La rappresentanza politica, in Studi Politici, n. 4/1957; in addition, see the contribution
of L. TRUCCO in this issue regarding that point.

21 H.F. PITKIN, The concept of representation, Berkley, 1967.

22 H, EuLau & P.D. KARPS, Le componenti della responsivitd, in D. Fisichella, (eds.), La rappresentanza
politica, Milano, 1983.

23 G.U. RESCIGNO, La responsabilita politica, Milano, 1967; G. FERRARA, Rappresentanza e governo
nazionale, in Democrazia e diritto, n. 6/1988; C. DE FIORES, Rappresentanza politica e sistemi elettorali in
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to the determination of electoral constituencies and the impact of electoral legislation
on the allocation of seats — both matters that can cause representation to be less
effective, thus making it difficult for voters to enforce accountability of those elected.

In fact, the current electoral system appears to be lacking in transparency (on this
issue see the paper of Rebecca Green and Lucas Della Ventura; for the transparency of
the Italian process, see my Article in Part I), starting with the functioning of the
technical board, intended for the design of the multi-member constituencies (for
proportional election) and single-member constituencies (for first-past-the-post
election) by which deputies and senators are elected.

Regarding the determination of constituencies, two types of problems can be
identified.

The first one concerns the method by which boundary constituencies are delimited.
According to current Italian legislation, constituencies are determined by the
Government, with the support of a Commission appointed by the Government itself (in
this issue, see my Article in Part | as well as Alessandra Ferrara’s; moreover, in
particular Alessandra Mazzola’s paper addresses the issue with reference with the
problem of the new method of the census, and Daniele Casanova in Part | addresses
the issue of the revision of the electoral districts in relation with the principle of
equality)?*. The works of the aforementioned Commission are not public, apparently in
violation of the standards of independence required by the Venice Commission and,
implicitly, also by the Italian Constitution. In this way, the risk, however, is that of a
partisan determination of the constituencies, the so-called gerrymandering.?* Instead,
at a comparative level, there are many examples of different and more transparent
procedures in boundary constituency determination which involve more independent
bodies, as well as cases of popular consultancies.?® One interesting case is presented in
this special issue by Michael Pal. Through the study of the law of other contemporary
democracies, the research aims to examine how other States determine electoral
constituencies and to investigate the role of independent Commissions, including how
they are appointed and how they function, and the role of the Government and of the
Parliament within this type of process. This serves to identify the optimal way to ensure
that the determination of electoral constituencies is impartial (from the point of view of
the resident population included in each electoral district and ensuring the socio-
political-cultural-economic homogeneity of constituencies). Since there is a lack of
academic elaboration on these topics and there is no comparative survey of the

Italia, cit.; and N. URBINATI, Lo scettro senza re. Partecipazione e rappresentanza nelle democrazie
moderne, Roma, 2009.

24 D. CasaNovA, La delega legislativa per la_determinazione dei collegi elettorali: profili critici di
metodo e di merito, in Costituzionalismo.it, n. 1/2018.

25 N. SEABROOK, One Person, One Vote: A Surprising History of Gerrymandering in America, New York,
2022, to which in this special issue Part Il is dedicated.

26 R.J. JOHNSTON, C.J. PATTIE, From the Organic to the Arithmetic: New Redistricting/redistribution Rules
for the UK, in Election Law Journal: Rules, Politics and Policy, n. 11/2012.
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different experiences, it is deemed useful to identify the most suitable solution in order
to make this essential moment transparent, participatory and non-partisan.

Secondly, the issue intends to analyse the extent to which the application of the
Italian constituency system can affect the territorial distribution of representation.?’
Particularly, when the electoral system provides different territorial levels for the
allocation of seats (so-called multilevel electoral systems, like, for example, the German
and Italian ones), it can occur that the final allocation of seats is different from the
number of seats that the constituencies would be entitled to on the basis of the
population size (so-called “seats slipping”).?® As for the Chamber of Deputies and the
Senate in lItaly, this phenomenon causes several problems since voters elect
representatives who are not running for office in their electoral district. First of all, it
raises issues in terms of transparency. Voters, in fact, do not know who they have
elected, thus being deprived of the effectiveness of the choice of representatives and,
consequently, they cannot control the second ones and enforce their accountability.?
Moreover, it also has a negative impact on the right to be elected because candidates
do not know which voters have elected them.?° At the methodological level, it is first
necessary to conduct an empirical analysis of the so-called “seats slipping”
phenomenon in the two elections in which Parliament was elected under the current
electoral (2018 and 2022), to understand when and how often a such phenomenon
occurs, and to figure out if there are possible alternative systems to avoid it.

The purpose of this special issue of the Consulta OnLine magazine is precisely to try
to contribute to filling this gap in Italian doctrine. To this end, the work could only take
a comparative approach: in other legal systems, especially those with a well-
established tradition of single-member majoritarian constituencies, the issue of
electoral districting is extensively studied. Therefore, ample space has been given to the
experiences of the United States and Canada. In this regard, the articles by Rebecca
Green and Lucas Della Ventura and Michael Pal are relevant. However, considering
that our electoral system does not adopt first-past-the-post except for a limited
number of seats, space has also been given to the German experience, where a mixed
electoral system has been consolidated since the post-World War Il period, the
performance of which is judged positively by most commentators and to this extent

27|, CioLu, Il territorio rappresentato. Profili costituzionali, Napoli, 2010.

28 G.P. FERRI, Nuovi e vecchi problemi del sistema di elezione dei parlamentari europei: I'assegnazione
dei seggi attribuiti con i resti e lo «spostamento» dei seggi da una circoscrizione all’altra, in
Giurisprudenza costituzionale, n. 4/2010; C. PINELL, Eguaglianza del voto e ripartizione dei seggi tra
circoscrizioni, in Giurisprudenza costituzionale, n. 4/2010; and G. TARLI BARBIERI, Lo «slittamento dei
seggi» dopo la sentenza n. 35/2017, in Quaderni costituzionali, n. 3/2017.

29 |, SpADACINI, L’ltalicum di fronte al comma 4 dell’art. 56 Cost. Tra radicamento territoriale della
rappresentanza e principio di uguaglianza, in Nomos, n. 2/2016 and M. PODETTA, “Rappresentativita” e
“governabilita” nel Rosatellum-bis, in A. Carminati (ed.), Rappresentanza e governabilita. La (complicata)
sorte della democrazia occidentale, Napoli, 2020.

30 D, casaNova, Eguaglianza del voto e sistemi elettorali. | limiti costituzionali alla discrezionalitd
legislativa, Napoli, 2020.
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Fabian Michl’s and Matthias Rossi’s articles are relevant. Furthermore, since the topic
requires expertise beyond the legal field, scholars of political science and geographers,
as well as a member of the task force of Istat engaged in the production of Italian
electoral maps, have been associated with the work (this is the case of Alessandra
Ferrara, Paolo Feltrin, Serena Menoncello and Giuseppe leraci’s papers in this issue).

The work hosted by the magazine in this issue was preceded by a Conference held in
Brescia, at the Department of Law, on November 9, 2023.

This special issue of the magazine thus hosts the development of the proceedings
initiated at that conference and stands as a milestone within the framework of the
Prin-Pnrr “Enhancing effectiveness of democratic representation through transparency
and accountability in Italy: neglected aspects of electoral mechanisms and their
jurisdictional guarantees” (Principal Investigator: Prof. Andrea Pertici, University of
Pisa).

For this hospitality, heartfelt gratitude must be extended to the editorial board of
the magazine. In this regard, the volume is divided into four parts. The first part
specifically concerns the methods of drawing electoral districts. The second part
addresses the more specific theme of Gerrymandering and the relationship between
districting and minority representation in both the USA and Italy (for this regard see the
articles in the Part Il of this issue by Lara Trucco, Rachele Bizzari, Arianna Carminati,
Marco Podetta and Daniele Casanova). The Part Il contextualizes the issue of single-
member districting within mixed legislations, highlighting its peculiarities. Finally, the
Part 1V hosts a section that covers a topic beyond the focus of the volume. It questions
whether, given the challenges of representative democracies based on electoral
mechanisms, it makes sense to develop alternative forms of popular involvement in
political decision-making. These subjects are developed by Francesco Pallante, Nadia
Maccabiani and me.
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PARTI
How 1O DELINEATE ELECTORAL CONSTITUENCIES






Daniele Casanova”
Drawing Electoral Districts and Ensuring Equal Representation:
A Comparative Study of Electoral District in Italy and the United States™

SUMMARY: 1. Vote equality and determination of electoral districts. — 2. The Italian
model: expansive thresholds established by the law and substantial discretion. — 3. The
U.S. model: case-by-case evaluation, elevated discretion, and the important role of the
Supreme Court for mathematical equality. — 4. Which model? Case-by-case evaluation
or legislative range delimitation? A constitutionally oriented response. — 5. Conclusion.
A new model for ensuring equality in the Italian constitutional System: low threshold
established by law and minimal discretion.

ABSTRACT: This article aims to investigate the issue of vote equality and the determination
of electoral districts, particularly those electing a single representative. Through an analysis
of the current electoral legislation in Italy, this article seeks to highlight potential issues of
constitutional illegitimacy in the criteria set by the legislature for delineating electoral
districts. Subsequently, it compares the Italian model with the U.S. model, which, through a
series of Supreme Court decisions, has seen greater protection of citizen equality. Finally, this
article explores possible solutions for the Italian constitutional system and attempts to
propose a different legislative model to facilitate compliance with the constitutional
principle of vote equality.

1. Vote equality and determination of electoral districts

The principle of the equality of the vote, expressly provided for by Article 48 of the
Italian Constitution, has been framed by scholars into two different principles: the
equality of the vote “on entry” and the equality of the vote “on exit”.

As for the equality of the vote “on entry”, it is synonymous with equality among
voters when the right to vote is effectively exercised. From the perspective of the
electoral process, this assumption implies that the minimum interpretation of the term
“equality” is that each citizen should be entrusted with only one vote, or, in some
cases (such as a mixed electoral system), an equal number of votes among all citizens.

Moreover, this principle dictates that each of these votes cannot assume a different
value based on the subjective qualities of the voter. In this regard, the first limit
stemming from the constitutional order would be the prohibition of employing
instruments such as plural voting — that is, granting a voter the possibility to cast a

* Tenured Assistant Professor of Public Law, University of Brescia.
™ This contribution is subject to a peer review process according to the Journal’s Regulations.



greater number of votes compared to other voters — or multiple voting, allowing a
voter to vote multiple times in different electoral districts?.

The equality of the vote “on exit” pertains to a category where the voter’s choice
transcends the concept of mere “numerical value” and acquires the significance of
“effective value”, materializing as the equality of votes in electoral results. This second
aspect has been the focal point of Italian electoral research and has given rise to
significant divisions in legal doctrine. Scholars are divided between those who reject
the existence of the constitutional principle of equality of the vote “on exit” in the
legal system? and those, especially in the past, who believed that the principle
articulated in Article 48 of the Constitution must be interpreted to ensure effective
equality of votes at the conclusion of the electoral competition. This interpretation is
closely tied to the constitutional necessity for adopting a proportional electoral
system3.

Beyond the dichotomy between equality “on entry” and equality “on exit”, the
consolidation of the constitutional principle of equality of the vote must also consider
the opportunity for all citizens to possess an equal capacity for representation in
Parliament, regardless of their place of residence within the national territory.

This is primarily influenced by the methods used to allocate seats in electoral
districts and the criteria for determining such districts, based on the assumption that
every electoral system is generally structured around a territorial division of the State.

For citizens to be fairly represented, it is essential that the allocation of seats in
electoral districts guarantees equal opportunity for voters in different districts to be
represented in Parliament before casting their votes. This ensures that some
individuals do not have the potential to be represented by a greater number of
deputies than others. In other words, it aims to avoid a situation where one elected
representative could potentially represent a larger portion of the electorate than other
representatives®.

! Regarding this minimum meaning of the equality of the vote, which translates into the impossibility
of foreseeing forms of multiple or unequal voting, see E. GR0ssO, Art. 48, in R. BIFuLco, A. CELOTTO, M.
OuveTTl (ed. by), Commentario alla Costituzione, v. |, UTET, Torino, 2006, 969 ff.

2 See M. Lucianl, Il voto e la democrazia, Il voto e la democrazia. La questione delle riforme elettorali
in Italia, Editori Riuniti, Roma, 1991, 48 ff.

3 See C. LAVAGNA, Il sistema elettorale nella Costituzione italiana, in Rivista trimestrale di diritto
pubblico, n. 3, 849 ff.

4 See A. Roux, P. TERNEYRE, Principio d’eguaglianza e diritto di voto, 398. As highlighted by L. TRucco,
Contributo allo studio del diritto elettorale. |. Fondamenti teorici e profili normativi, Giappichelli, Torino,
2013, 25, when assigning the same number of seats to districts with significant demographic differences
or opting for an unequal distribution of seats in demographically equivalent districts, there is an issue
concerning the equality of citizens. According to E. CATELANI, Riforme costituzionali: procedere in modo
organico o puntuale?, in Federalismi.it, 2020, 21, the presence of substantial disparity in the
representativeness of voters among various districts jeopardizes the effectiveness of the principle of the
equality of votes. G. FERRARA, Gli atti costituzionali, Giappichelli, Torino, 2009, 28, also suggests that to
ensure vote equality, the seat distribution should be organized so that each districts contains a similar
number of voters, at least when the vote is cast.



In essence, when applying this principle to the delineation of electoral districts and
the allocation of seats, it should entail that the numerical consistency of the
population per seat is not excessively unequal. The underlying concept is that: to
ensure equal representational capacity, each representative should represent the
same number of citizens. For example, if one representative represents 100,000
citizens in a particular territory, the same ratio should apply to other elected
representatives.

In this regard, a distinction is necessary between electoral districts that elect a
single representative and electoral districts that elect multiple representatives.

For districts electing multiple representatives, it is not necessary for them to be
composed of the same number of residents or voters. However, there must be a
proportional distribution of representatives. For instance, if a district with 120,000
residents is entitled to elect three representatives and another district with 360,000
residents has the right to elect nine, there is no violation of the principle of equal
treatment of voters. In both cases, there would be one representative for every 40,000
residents, even though one electoral district would have a population three times
higher than the other.

This principle is well-defined in Article 56 of the Italian Constitution, which states
that: «The number of deputies is four hundred, eight of whom are elected in the
Foreign constituency» and «the allocation of seats among the constituencies, except
for the number of seats assigned to the Foreign constituency, is carried out by dividing
the number of inhabitants of the Republic, as resulting from the latest general
population census, by three hundred ninety-two and distributing the seats in
proportion to the population of each constituency, based on whole quotients and the
highest remainders».

As can be seen from the table below — which shows the seats allocated in the last
elections in October 2022 — the number of citizens per seat in Italian constituencies do
not perfectly correspond.



Allocation of seats in Italian constituencies
(Chambers of deputy 2022 election)

Constituency Residents Seats Residents
per seat
Piemonte 1 2,247,780 15 149,852
Piemonte 2 2,116,136 14 151,153
Lombardia 1 3,805,895 25 152,236
Lombardia 2 2,088,579 14 149,184
Lombardia 3 2,175,099 14 155,364
Lombardia 4 1,634,578 11 148,598
Veneto 1 1,932,447 13 148,650
Veneto 2 2,923,457 19 153,866
Friuli-Venezia Giulia 1,220,291 8 152,536
Liguria 1,570,694 10 157,069
Emilia-Romagna 4,342,135 29 149,729
Toscana 3,672,202 24 153,008
Umbria 884,268 6 147,378
Marche 1,541,319 10 154,132
Lazio 1 3,622,611 24 150,942
Lazio 2 1,880,275 12 156,690
Abruzzo 1,307,309 9 145,257
Molise 313,660 2 156,830
Campania 1 3,054,956 20 152,748
Campania 2 2,711,854 18 150,659
Puglia 4,052,566 27 150,095
Basilicata 578,036 4 144,509
Calabria 1,959,050 13 150,095
Sicilia 1 2,365,463 15 157,698
Sicilia 2 2,637,441 17 155,144
Sardegna 1,639,362 11 149,033
Valle d’Aosta 126,806 1 126,906
Trentino-Alto Adige 1,029,475 7 147,068
Total 59,433,74 39 151,617
4 2

The table reveals, for instance, that the number of citizens per seat varies from
126,906 for the Valle d’Aosta constituency to 157,698 for the Sicilia 2 constituency.
This variation, which might seem to somewhat violate the principle of equality,
appears to be justified primarily by Article 56 of the Constitution.

Equally, in the United States, art. 1, sec 2 of the Constitution mandates that seats
be distributed proportionally among the States based on the resident population. In
this case as well, therefore, the population per seat is not perfectly coincident across
all States. After the latest census (2020), the average population per federal
representative is 761,169 inhabitants. At the state level, the distribution ranges from a



minimum of 542,704 inhabitants per representative in Montana to a maximum of
990,837 inhabitants per representative in Delaware”.

In conclusion, Article 1, Section 2, and the XIV Amendment of the U.S.
Constitution, along with Article 56 of the Italian Constitution, allow for such deviation
through the provision of proportional seat distribution among States or electoral
constituencies®.

Returning to the Italian system, it is necessary to emphasize that when dealing with
single-member electoral districts, the directive derived from Article 56 of the
Constitution does not seem inherently sufficient to guarantee equality among voters.

5> See the report “2020 Census Apportionment Results. Table 1. Apportionment Population and
Number of Representatives by State” prepared by United States Census Bureau (census.com).

6 However, it would still be essential to open a discussion regarding the proportional electoral
formula used to allocate seats to constituencies. In fact, there are proportional electoral formulas that
can either advantage or disadvantage “larger” and “smaller” constituencies, implying that the adopted
electoral formula is not inconsequential in terms of the final seat distribution. In this regard, one can
think of significant debate that arose in the United States regarding the choice of a proportional formula
to allocate seats to States based on population. From the perspective of the adopted mathematical
formula, the United States has undergone evolution over time. Initially, when the number of
representatives was not fixed in the Constitution but simply provided that “the number of
representatives shall not exceed one for every thirty thousand [inhabitants],” Congress preliminarily set
the population number for each representative. Once this number was established, the Jefferson
method of the greatest divisors without recovering the remainders was initially used. Later (1840-1850),
the Webster method of “principal fractions” was introduced, where seats were assigned based on whole
guotients, with an additional seat when the remainder exceeded half of the quotient. Between 1850
and 1900, the Vinton (or Hamilton) method was employed. Since 1911, after the introduction of a fixed
number of representatives (initially set at 433 with a 1911 Bill and 435 with the Reapportionment Act of
1929), other mathematical methods have been used. Initially, there was a return to Webster’s principal
fractions method. Since 1940, the Hill method of equal proportions has been introduced, which is the
currently used mathematical method. With this formula, after assigning one seat to each state, the seats
are distributed using the classic quotient method, and subsequently, an additional seat is anticipated
through rounding according to the geometric mean of the remainders. For an analysis of the evolution,
types of formulas adopted, and their potentially diverse implications for the number of seats assigned to
states, see M. LI CALzl, Aritmetica per la Costituzione: la ripartizione dei seggi al Senato, in M. EMMER (ed.
by), Matematica e Cultura 2008, Springer, Milano, 2008, 151 ff. Additionally, the work of G.G. Szipro, La
matematica della democrazia. Voti, seggi e parlamenti da Platone ai giorni nostri, Bollati Boringhieri,
Torino, 2013, 120 ff., provides insights into this topic. It is also interesting to note the analytical
investigation conducted by R. CROCKER, The House of Representatives Apportionment Formula: An
Analysis of Proposals for Change and Their Impact on States, in Congressional Research Service, 2016, 4
ff., where a compelling diagram illustrates the different number of seats that would have been allocated
to federated states following the 2010 census if alternative mathematical methods experimented with
throughout U.S. history had been used. This latter work empirically demonstrates that the mathematical
formula is not entirely impartial, as certain states would be advantaged or disadvantaged in terms of the
number of representatives to be elected to the U.S. House of Representatives. Due to this, following the
1990 census, the state of Montana attempted a judicial appeal. The Supreme Court, in United States
Department of Commerce v. Montana, 503 U.S. 442 (1992), declared that the Hill method of equal
proportions does not violate the Constitution. Furthermore, the Court emphasized that, based on
numerous scientific studies cited, this method provides the fairest and most equitable distribution of
seats among states.



Solely applying Article 56 would imply that, in the case of a national territory
divided into single-member districts (equivalent to the seats in the Chamber of
Deputies), these districts could be quite different from each other. In the scenario of a
national territory divided into 392 single-member districts, the average for each
district would be 151,517 inhabitants. With the proportional distribution and the
highest remainders outlined in Article 56 of the Constitution, it would be possible —
hypothetically — to establish an electoral district of approximately 226,000 inhabitants
and another of about 76,500.

This would result in one district being three times larger in terms of population
compared to the other. From this example, which illustrates the potential creation of
significantly diverse electoral districts, Article 56 of the Constitution appears
insufficient to correctly regulate the determination of electoral districts. It is necessary
to reference other constitutional principles; these principles can only be the equality of
the vote envisaged by Article 48 of the Constitution and the general equality principle
outlined in Article 3 of the Constitution.

In the same way, even in the United States, to ensure a distribution of territory into
single-member districts within individual States, it is not sufficient to rely solely on
Article 1 of the Constitution’; it is also necessary to invoke the Equal Protection Clause
in the XIV Amendment?,

As mentioned in the introduction, from the principle of the equality of the vote —
which in doctrine has been translated into the phrase “one man, one vote” or “one
vote, one value” — it should follow that the numerical consistency of different electoral
districts is not excessively unequal.

But how to determine the meaning of “not excessively unequal”? As you can see,
there can be various models. The first, the Italian one, is accomplished by establishing
a threshold set by law; the second, the U.S. model, involves granting discretion to the
entity responsible for determining seats but, in this case, with close judicial oversight
of this activity. However, what needs to be verified is whether these models (as they
are actually adopted in the two States) are sufficient to ensure a correct and complete
equality among voters.

I”

7 In which specific details are not provided regarding the geographical distribution of state territories
or how single-member districts should be created.
& See paragraph 3.



2. The Italian model: expansive thresholds established by the law and substantial
discretion

The Italian electoral system, introduced with Law No. 165 of 2017 and subsequent
Law No. 51 of 20199, is a mixed electoral system. Under this system, 3/8 of the seats
are allocated in single-member electoral districts (using the first-past-the-post system),
while the remaining 5/8 are assigned through a proportional method calculated at the
national level (for the Chamber of deputies) and at the regional level (for the Senate).

From a territorial distribution perspective, some seats are assigned within single-
member districts, while the remaining seats are allocated within multi-member
districts, which elect from 3 to 8 deputies each (for the Chambers of deputies) and
from 2 to 8 senator (for the Senate).

All these districts, both single-member and multi-member, are established within
28 sub-national electoral constituencies (for the Chambers of deputy) and 20 regional
constituencies (for the Senate). These constituencies are territorial spaces without
candidates; they serve solely as spaces in which the single-member and multi-member
districts are determined, with some relevance in the allocation of seats to political
forces. In this sense, the constituency functions exclusively as a territorial space where
seats are “transferred” following the national-level determination of the quantity of
seats allocated to each political force. From here, the seats are then assigned in the
various multi-member electoral districts within the constituency.®

The delimitation of electoral district boundaries is entrusted to the government,
which, with the support of a Commission, is tasked with approving a legislative decree
containing the determination of electoral districts. Regarding the identification of
single-member and multi-member electoral districts, the law has established a series
of criteria and guiding principles to instruct the government on the methods of
determining the districts®®.

There are two categories of indications in the law.

Concerning “territorial” representation, the law established for the Chamber that in
the delineation of single-member and multi-member districts, the coherence of each
district must be ensured, considering the administrative units and, if necessary, local

%It has simply implemented the electoral law following the constitutional reform (Constitutional Law
No. 1 of 2020) that envisaged the reduction in the number of parliamentarians (from 630 to 400
deputies and from 315 to 200 senators).

10 For these aspects and their possible negative implications concerning voter equality and the
unconstitutionality of the current electoral system, see M. PODETTA, The Delimitation of Multi-Member
Districts in Italy: Political and Territorial Mis-Representativeness, in this issue.

11 Regarding the procedure for the determination and approval of electoral districts, refer to L.
SPADACINI, Constitutional needs for the Italian process of drawing electoral districts: a more independent
Commission, less partisanship, and greater transparency and participation, in this issue.



systems!2, Furthermore, consideration must be given to the economic, social, and
historical-cultural homogeneity of the districts. Finally, it is envisaged that, as a rule,
single-member and multi-member districts cannot divide municipal territory, except in
cases where municipalities, due to their demographic size, include multiple districts
within them?3,

As for the demographic component of districts, Law No. 165 of 2017 specifies that
electoral districts should be formed in a manner ensuring that the demographic
composition falls within a total population deviation of 20% compared to the average
population of districts in the constituency.

This provision seems to be the most problematic; with this limit, electoral districts
may contain significantly different population quantities.

According to the current electoral law, for example, for the 2022 election in the
Lombardia 3 constituency (which roughly includes the provinces of Brescia and
Bergamo), the average size of electoral districts is 435,020 inhabitants. A district of
348,016 and one of 522,024 could be constituted, with a difference of almost 200,000
inhabitants and a 50% increase from the smallest to the largest district.

Considering this situation, it appears challenging to believe that equality among
residents located in different electoral districts within the same constituency is
achieved4.

The violation of the principle of equality seems even more evident when correlating
districts placed in different electoral constituencies.

Indeed, as has been observed, Italian electoral legislation stipulates that the
inequality among districts (20% either above or below the average population of
districts) must be assessed based on the average population of the districts within the
electoral constituency, not on the average population of constituencies nationwide.

12 | ocal systems are territorial units (610 areas) created purely for statistical purposes, aggregating
the territory of municipalities based on daily commuting patterns between the place of residence and
work for the population.

13 In the delineation of electoral districts for the Senate election, the same characteristics are
required, with the distinction that, for reasons not apparent, the requirements related to administrative
units and local systems are absent in that case (see art. 3, sec, 3).

14 1n this regard, refer to M. CosulicH, Il tramonto dell’equaglianza (del voto). Considerazioni critiche
sulla legge n. 165 del 2017, in Critica del diritto, n. 2/2017, 30, which highlights that in this way, it is
possible to define districts within the same constituency that differ by up to 40% of the population. The
author considered that as a «marked — and unconstitutional — demographic disparity among single-
member districts». Similarly, see S. TRoILO, Audizione presso la | Commissione permanente della Camera
dei deputati in merito alla proposta di legge cost. A.C. n. 1585 e alla proposta A.C. n. 1616, concernenti
la riduzione del numero dei parlamentari e conseguenti modifiche alla legislazione elettorale, in Forum di
Quaderni costituzionali, 2019, 9; A. Apostoll, Il c.d. Rosatellum-bis. Alcune prime considerazioni, in
Osservatorio costituzionale, n. 3/2017, 3 ff.; L. SPADACINI, La proposta di riforma elettorale all’attenzione
del Senato: alcuni dubbi di illegittimita costituzionale, in Nomos, n. 3/2017, 2 ff.; G. TARLI BARBIERI,
L’infinito riformismo elettorale tra aporie giuridiche e dilemmi costituzionali, in Federalismi.it, n. 1/2018,
23.
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This implies that, given the existing disparity among the averages of different
constituencies, there can be a much greater distortion between an electoral district in
one constituency (let’s call it X) and one in another constituency (let’s call it Y) than
what is tolerated by the law within each individual constituency.

Based on the principles and guiding criteria outlined in the law, the smallest district
in the Molise constituency could be comprised of 308,256 inhabitants, while the most
populous district in the Piemonte constituency could consist of 539,467 inhabitants.
This would result in a population disparity of approximately 75% from the smallest to
the largest district — well beyond the range tolerated by the law between the least
populous and most populous districts within the same constituency.

If these examples demonstrate a violation of the principle of equality, it is even
more pronounced when considering certain “special” constituencies. This includes
constituencies composed of a single electoral district (such as in the Molise and Valle
d’Aosta constituencies) or the constituencies where the quota of elected
representatives in single-member and multi-member districts differs from the rest of
the national territory (as is the case in the Trentino-Alto Adige constituency, where 4
deputies are elected in single-member districts and 3 in multi-member districts).

In the above-mentioned Piemonte 1 constituency, one single-member district could
have 539,467 inhabitants; in Valle d’Aosta the only district is composed of 126,806
inhabitants; and Trentino-Alto Adige’s district could comprise 205,895 inhabitants.
Consequently, there would be a deviation in population between the smallest and
largest districts of approximately of 162% in the latter and 325% in the former.

Ultimately, one should question the reasonableness of a percentage deviation that
does not consider the demographic composition of all electoral districts in the nation
but only those within an additional territorial delineation (the electoral constituencies)
whose boundaries are defined by the legislature.

If the equality of the vote concerns all voters, divided into different territorial
components of the State, it is problematic to distinguish them based on a third
subdivision of the territory, especially when, as in the current electoral legislation, it
serves only as a “transmission link” between the national constituency (where the
electoral formula is applied) and the multi-member and single-member districts
(where candidates run for election), thus not having a distinct function of its own.

For this purpose, it should be noted that in other legal systems, such as the United
States and the United Kingdom, the percentage of deviation refers to the districts
within a single State or individual Nations, but in such cases, it is quite different. Those
territories, indeed, are entities with their own autonomous legitimacy, history,
homogeneity, etc., and they are not territories created solely for electoral purposes, as
is the case with Italian constituencies.

In the Italian constitutional system, the allocation of districts within sub-national
constituencies is inevitable for Senate elections. This is because representatives are
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elected within each Region in accordance with Article 57 of the Constitution®®,
Consequently, the parameter of the average population of the districts within the
regional constituency has its own intrinsic reasonableness. From this perspective,
voters should be placed in a condition of parity “only” with other voters residing and
voting in the same Region. While this solution is correct for the Senate election, it is, in
any case, more problematic for the reasons mentioned, regarding the Chamber of
Deputies.

In conclusion, there is a broader consideration concerning multi-member districts
that goes beyond the scope of this work, particularly in relation to single-member
districts.

For these as well, the “20% rule” and all the other criteria used in determining
single-member districts are applicable. Additionally, these multi-member districts are
formed through the aggregation of single-member districts.

In this case, the issue is not about the difference in population.

Firstly, in the presence of multi-member districts, the legislature should not be
concerned with specifying a maximum percentage limit for the difference in the
composition of multi-member districts. This is because the varied number of seats
assigned should depend on their overall population?®.

Secondly, to ensure a better representation of citizens within a specific territory,
the legislature should lean towards a system of identifying multi-member electoral
districts that correspond to the entire territory of existing administrative entities
within the State (such as regions or provinces, or unions of provinces).

This approach would, on the one hand, provide a certain weight to the
representation of political communities already present in the state’s territory. On the
other hand, it could help avoid the risk of constituencies being formed in a way that
could advantage a political force or intentionally discriminate against groups of
citizens.

3. The U.S. model: case-by-case evaluation, elevated discretion, and the important role
of the Supreme Court for mathematical equality.

In the United States, in the absence of a law establishing the structure of electoral
districts, it has been the Supreme Court that, through its jurisprudence of electoral
cases, explicitly affirmed that the requirement for electoral districts to be equal in
terms of population deriving from the Equal protection Clause as stipulated in the
Fourteenth Amendment.

51t expressly provides that «The Senate of the Republic is elected on a regional basis». Furthermore,
it is established that no Region can have fewer than three representatives, and the Molise and Valle
d’Aosta regions are each represented by a single senator.

16 See paragraph 1.
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From this perspective, it is interesting to analyze some judgments concerning
electoral districts for federal and state elections to understand how the principle of
equality has been interpreted and what exceptions may be applied to such a principle.

The initiation of the extensive U.S. case law occurred with the Baker v. Carr'’, in
which the Supreme Court affirmed the justiciability of political electoral rights
regarding the definition of electoral districts. In this judgment, the U.S. Supreme Court
did not delve into the merits but only addressed the possibility that an alleged
violation of the equality principle could find redress before the judicial power. After
determining justiciability of legislative districting, the Court did not prescribe
constitutionally-imposed criterion to follow in determining the districts, nor did it
instruct the trial judge on the equitable remedy to use to resolve the dispute'®.

In this regard, the Court limited itself to stating that: «We conclude that the
complaint’s allegations of a denial of equal protection present a justiciable
constitutional cause of action upon which appellants are entitled to a trial and a
decision. The right asserted is within the reach of judicial protection under the
Fourteenth Amendment»®°.

The opening to judicial recourse in electoral matters, inaugurated in 1962, led the
Supreme Court to two significant rulings in the immediately following years. In the first
ruling (Wesberry v. Sanders)?°, the Court directly challenged the legitimacy of the
unequal demographic composition of individual state districts for the election of the
federal House of Representatives.

In the case brought before the Court, which concerned the electoral districts for
congressional elections in the State of Georgia, the petitioners alleged that in their
district (Fifth Congressional District), the population was «two or three times» greater
than the population in other districts within the State. In this ruling, the Court, while
acknowledging the issue of legitimacy, did not primarily and exclusively rely on the
violation of the Equal Protection Clause as stipulated in the Fourteenth Amendment.

In this case, the Supreme Court tied the illegitimacy of the electoral district design
to the violation of the provision in Article I, Section 2 of the federal Constitution, which
stipulates that the distribution of representatives in the U.S. House of Representatives
must be made in proportion to the population residing in the States. Furthermore, the
Supreme Court, through an examination of the debates leading to the approval of the
U.S. Constitution, attempted to demonstrate that the Founding Fathers had intended
to use the expression «chosen [...] by the people» to ensure the equality of citizens in
the election of representatives to the U.S. House of Representatives.

17:369 U.S. 186 (1962). On the judgment, see the commentary by J.B. ATLESON, The Aftermath of
Baker v. Carr. An Adventure in Judicial Experimentation, in California Law Review, v. 51/1963, 535 ff.

8 G. BOGNETTI, Malapportionment ideale democratico e potere giudiziario nell’evoluzione
costituzionale degli Stati Uniti, Giuffre, Milano, 1966, 82.

19369 U.S. 186, 237 (1962).

20376 U.S. 1 (1964).
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According to the justices, this equality cannot be limited to the distribution of
representatives among the States (based on the population residing therein) but must
necessarily be extended to the demographic parity within each territorial division
within the federated State itself??.

Although the line of reasoning employed by the justices primarily leveraged the first
article of the U.S. Constitution, the most significant aspect of this ruling lies in
providing a decisive interpretation of the relationship between representation and
equality. According to the Supreme Court, equal representation for an equal number
of people is «the fundamental goal for the House of Representatives»?2, because for
the Founders the House of Representatives [..] was to represent the people as
individuals, and on a basis of complete equality for each voter»?3.

From this assertion, it does not necessarily follow that there must be perfect
mathematical parity in every electoral district within an individual State (perhaps an
unattainable goal). However, there is «no excuse for ignoring our Constitution’s plain
objective of making equal representation for equal numbers of people»?4.

The ruling imposes a significant limitation on the discretion of the legislature in
electoral matters, which State legislatures had extensively abused via
malapportionment until that moment?°. There was a risk that the Court could declare
numerous State legislation on the redrawing of electoral districts, which exhibited
levels of inequality like those found in this initial case brought before the highest
judicial body of the state, as illegitimate.

While in this decision, the Court seemed to underestimate the Equal Protection
Clause provided by the XIV Amendment, in Reynolds v. Sims, also issued in 196425, the

21 On this point, it is interesting to note the dissenting opinion of Justice Harlan, who presents a
reading of the constitutional debates entirely different concerning both Article 1 of the second section
of the U.S. Constitution and the Fourteenth Amendment. According to Justice Harlan, the combined
provisions of the two would not encompass the issue of the distribution of seats in the electoral districts
of each individual State. Similarly, some scholars have criticized this aspect of the Court’s decision. For
example, P.B. KURLAND, Equal in Origin and Equal in Title to the Legislative and Executive Branches of the
Government, in Harvard Law Review, 1964, 146 f., strongly opposed the Supreme Court’s approach,
characterizing it as an attempt to “rewrite history” to support its decision.

22376 U.S. 1, 18.

3376 U.S.1, 14.

24376 U.S. 1, 18.

25 |n this regard, refer to the data concerning the percentages of malapportionment in different
States in 1964 reported by G. SCHUBERT, C. PRess, Measuring Malapportionment, in The American Political
Science Review, n. 2/1964, 320 ff., which highlight cases of extreme inequality, especially concerning
districts for the election of State’s legislative assemblies. This issue was also emphasized by Justice
Harlan, who, in Wesberry, explicitly stated, in dissent, that if the Supreme Court’s conclusion were
correct, electoral districts in most other States would be considered unconstitutional when evaluated
using the same standard applied to the Georgia case.

26 377 U.S. 533 (1964). Also, consider the rulings issued on the same day, still concerning the
distribution of seats for the elections of the legislative assemblies: the State of New York, WMCA v.
Lomenzo, 377 U.S. 633 (see M. EDELMAN, Democratic Theories and the Constitution, State University of
New York Press, Albany, 1984, 141 f.); the State of Maryland, Maryland Committee for Fair
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Supreme Court anchored its decision directly to the principle of «equal representation
for equal number of voters»?’. The Equal Protection Clause of the XIV Amendment?8,
was used to reject the territorial division of the State of Alabama, which only partially
considered the population residing in the electoral districts. In fact, the state law
specified that each county within the State had the right to at least one representative
in the lower chamber of state legislature. And for the Senate, it was stipulated that no
county could be divided into two separate electoral districts.

The essence of the decision can be expressed in the words used by Justice Warren
in the majority opinion, who clearly indicated the line to follow regarding
parliamentary political representation: «Legislators represent people, not trees or
acres» and «Legislators are elected by voters, not by farms or cities or economic
interests»?°,

The nature of electoral law and equality, according to the Supreme Court, should be
traced back to an individual representation perspective that emerges only by «taking
the equality of the rights of individuals as a reference point»3°, The individual is the
holder of the political right to vote. It is from this premise that the Supreme Court
identified the scope of the principle of equality in the rules for the division of state
territory: «The weight of a citizen’s vote cannot be made to depend on where he lives
[...]. A citizen, a qualified voter, is no more nor no less so because he lives in the city or
on the farm. This is the clear and strong command of our Constitution’s Equal
Protection Clause». For these reasons, the population criterion is necessarily «the
starting point for consideration and the controlling criterion for judgment in legislative
apportionment controversies»3?,

Representation v. Tawes, 377 U.S. 656 (see C.A. ANzZALONE, Supreme Court Cases on Political
Representation, 1787-2001, Routledge, New York, 2015, 159 ff.); the State of Virginia, Davis v. Mann,
377 U.S. 678 (see J. DINAN, The Virginia State Constitution, Oxford University Press, New York, 2014, 98);
the State of Colorado, Lucas v. Colorado General Assembly of the State, 377 U.S. 713 and the State of
Delaware, Roman v. Sincock, 377 U.S. 695 (see C.E. HOFFECKER, B.E. BENSON, The Development of
Costitutionalism in Delaware, in G.E. CONNOR, C.W. HAMMONS (ed. by), The Constitutionalism of American
States, University of Missouri Press, Columbia, 2008, 181). Specifically, in the mentioned case in the text
and in the case of Delaware, the Supreme Court ruled out the possibility that the state Senate, if directly
elected, could be represented in the same manner as the federal Senate, as the counties «never have
had those aspects of sovereignty which the States possessed when our federal system of government
was adopted» (Roman v. Sincock, 377 U.S. 695, 709).

27377 U.S. 533, 560-561.

28 |n general, for the Equal Protection Clause, reference is made to the work of. W.D. ARriza, Enforcing
the Equal Protection Clause: Congressional Power, Judicial Doctrine, and Constitutional Law, New York
University Press, New York, 2016.

29377 U.S. 533, 662.

30 G. CHIARA, Titolarita del voto e fondamenti costituzionali di libertd ed equaglianza, Giuffré, Milano,
2004, 189.

31 377 U.S. 533, 567-568. The Supreme Court, in its reasoning, added that this interpretation
essentially stems from Lincoln’s vision of democracy: «government of the people, by the people, [and]
for the people».
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In the matter of the ruling in Reynold v. Sims, the Supreme Court did not, however,
demand from the States a perfect mathematical equality in the composition of state
districts®2, but acknowledged the existence of legitimate reasons that can limit the
principle of proportionality in the formation of the electoral district.

These purposes, which the legislature can reasonably pursue, may include
maintaining the integrity of different political subdivisions or the need to establish
compact and contiguous districts33. Population equality, however, cannot be
constrained by considerations of a historical nature, economic interests of various
cities and counties, or a social or political group. These are all reasons that fail to
demonstrate the legitimacy of deviating from the principle of equal population in each
electoral district because «Citizens, not history or economic interests, cast votes»3,

Furthermore, in the rationale, the Supreme Court began to differentiate cases of
electoral districting for State House of Representatives elections from that of the
federal Congress. According to the judges, in State House of Representatives elections,
where there are generally more electoral districts, the legislature is not precluded
from using “political subdivision lines” (meaning following the boundaries of counties
or cities) to a greater extent than what might be deemed permissible in designing
districts for federal elections. In federal elections, the number of electoral districts is
inevitably lower for each State.

While in the examined rulings, the Supreme Court did not specify any maximum
limit of demographic deviation between districts, in the 1969 ruling Kirkpatrick v.
Preisler®®, the Supreme Court introduced for the first time the concept of the “range of
deviation” concerning the average population quotient within an electoral district3’.
The case pertained to the electoral districts for the U.S. House of Representatives
election provided by the State of Missouri, which had been reformulated by the
legislature based on the 1960 census. The demographic variation in the composition of
the districts was minimal, reaching a maximum of 3.13% excess and 3.84% deficiency
compared to the ideal population average for each district.

The main argument put forth by the Missouri legislature in defense of the
redistricting plan was based on the notion that the population variance between

32 On the contrary, the Court has stated that «We realize that it is a practical impossibility to arrange
legislative districts so that each one has an identical number of residents, or citizens, or voters.
Mathematical exactness or precision is hardly a workable constitutional requirement» (377 U.S. 533,
577).

33 377 U.S. 533, 570: «A consideration that appears to be of more substance in justifying some
deviations from population-based representation in State legislatures is that of insuring some voice to
political subdivisions, as political subdivisions». The decision was made without the judges conducting
specific mathematical evaluations, as it was sufficient for declaring the illegitimacy that the legislator did
not use only the parameter of population in determining the boundaries of the electoral districts.

34377 U.S. 533, 578-580.

%5377 U.S. 533, 577.

36394 U.S. 526 (1969).

37 A. Russo, Collegi elettorali ed equaglianza del voto. Un’indagine sulle principali democrazie
stabilizzate, Giuffre, Milano, 2008, 115.
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districts was so minimal that it did not need justification, as it fell within the principle
of “as nearly as practicable”.

However, in its rationale, the Supreme Court interpreted its precedents differently.
The Court stated that there is no level of demographic inequality, no matter how
minimal, in the composition of districts that can be considered inherently legitimate.
According to the Court, the “as nearly as practicable” principle cannot be assessed
without regard to the circumstances of each case3?. In this way, the Court rejected the
idea that there could be a minimum threshold of inequality that is always deemed
reasonable. Instead, the population imbalance in the composition of the State’s
electoral districts and its potential acceptable justifications must be evaluated on a
case-by-case basis®.

In the specific case addressed by the Supreme Court, the population variations
among the various U.S. Congressional districts, though minimal, were not adequately
justified by the state legislature. In fact, the State of Missouri justified its seat
distribution plan by asserting that the electoral districts had been divided to represent
various economic and social interests in the Congress. However, according to the
Court, these interests cannot impact the principle of «equal representation for equal
number of people». The Court emphatically restated that «[N]either history alone, nor
economic or other sorts of group interests, are permissible factors in attempting to
justify disparities from population-based representation».

Ultimately, for the judges, the standard to assess the legitimacy of the distribution
of electoral districts within States is not a fixed quantitative matter but rather a tool
that «permits only the limited population variances which are unavoidable despite a
good faith effort to achieve absolute equality, or for which justification is shown» 4%,

The justifications that a state can adopt to legitimize such disparities are not
explicitly mentioned by the Court. However, in the 1969 ruling Wells v. Rockefeller*?,
the Supreme Court rejected the idea that equality could be limited to avoid dividing
districts and “breaking up” socially, politically, or economically homogeneous
territories®.

38394 U. S. 526, 530.

39 The Supreme Court, in fact, asserts that: «The extent to which equality may practicably be
achieved may differ from State to State and from district to district» (394 U.S. 526, 530-531).

40394 U.S. 526, 530-535.

41394 U.S. 526, 531.

42394 U.S. 542 (1969).

43394 U.S. 542, 546. In this case, the State of New York in 1968 had divided the state into seven
homogeneous regions to determine 36 of the 46 districts in which the State was to be divided. Each of
these regions was then subdivided into districts with substantially identical populations. Overall, the
most populous district contained 435,880 inhabitants (6.488% more than the average population), while
the smallest district had 382,277 inhabitants (6.608% below the average), with a maximum distance
between the two districts just over 13%. According to the Court, they did not achieve a minimal
variation “as nearly as practicable” because the legislature did not demonstrate the necessity of
resorting to the formation of the seven homogeneous regions, and it was therefore inconsequential that
the districts within them had equal populations. Regarding the decision, M.E. JEWELL, Commentary, in

-17 -



Building on these precedents, the 1983 ruling Karcher v. Dagget is not surprising®*.
In this case, the Supreme Court invoked the violation of the equality principle in the
distribution of districts for the U.S. House of Representatives election carried out by
the State of New Jersey following the 1980 census, with a maximum disparity of just
0.6984%". The Court, while reaffirming that equal representation does not necessarily
require identical populations in districts, upheld the District Court’s ruling of
illegitimacy, which had identified a lack of arguments against structuring the districts
to make them even more equal. In this case as well, the Court admitted the possibility
of deviating from the principle of perfect population parity for each district only if
legislative policies are applied consistently®® although it did not explicitly indicate the
justifications for demographic disparities or when they should be deemed
reasonable®’.

From the Supreme Court rulings, it is evident that the population criterion is the
first, though not the only, principle in the matter of the distribution of electoral
districts within a state®. The Court has underlined on multiple occasions the possibility
of deviations from perfect numerical equality in district composition when other
interests deserving protection are present. However, regarding the federal House of
Representatives election, such protections have rarely been accepted by the judges as
legitimate reasons for even minor deviations from demographic congruence between
districts.

Conversely, the United States Supreme Court has adopted a less rigid stance when
it comes to state legislative districting plans*. While the Reynolds v. Sims already
indicated a difference in evaluating natural boundaries of districts for national

N.W. PoLssy (ed. by), Reapportionment in the 1970s, University of California Press, Berkeley, 1971, 47,
observes that «most curious part of the Court’s opinion in the [...] Wells cases in the refusal to permit
deviations in population equality in order to follow county and municipal boundaries». This decision, in
fact, raises an issue concerning the lack of balance between the administrative boundaries of local
communities and an equal population within electoral districts.

44 462 U.S. 725 (1983). For a commentary on the decision, refer to W.B. POWERS, Karcher v. Daggett:
The Supreme Court Draws the Line on Malapportionment and Gerrymandering in Congressional
Redistricting, in Indiana Law Review, v. 17/1984, 631 ff.

4> The most populous district was indeed composed of 527,472 inhabitants, while the least populous
had 523,789 inhabitants.

46394 U.S. 542, 548.

47 See J. Suzuki, Constitutional Calculus: The Math of Justice and the Myth of Common Sense, John
Hopkins University Press, Baltimore, 2015, 88. On the commented judgment, also see R.M. SMITH,
Liberalism and American Constitutional Law, Harvard University Press, London, 1985, 133 ff. and R.K.
STAVINSKI, Mandate of Equipopulous Congressional Districting: Karcher v. Daggett, in Boston College Law
Review, n. 2/1985, 563 ff.

48 See R.W. BEHRMAN, Equal or Effective Representation: Redistricting Jurisprudence in Canada and
the United States, in The American Journal of Legal History, n. 2/2011, 287.

4 M. ALTMAN, Traditional Districting Principles: Judicial Myths vs. Reality, in Social Science History, n.
2/1988 160, believes that «In the courts, many types of districts have been attacked, but congressional
districts have undergone particularly close recent scrutiny by the Supreme Court».
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parliaments, a 1973 ruling, Mahan v. Howell?°, highlighted a clear distinction in the
Court’s approach towards determining state legislative districts in individual States.

The case involved the modification of a redistricting plan for the election of the
state legislative districts in Virginia. The original plan contained a population deviation
of 16% between the most populous and least populous districts. The district court, in
response to the petitioners’ request, had reduced the maximum percentile population
deviation between the electoral districts of the state to 10%>!. The significance of the
Supreme Court’s ruling lies in its assertion that the state court should not have applied
the principles established in previous cases concerning US Congressional districts,
particularly those adopted in Kirkpatrick and Wells>?.

According to the Supreme Court, the lower Court should have adhered to the
principles outlined in Reynolds v. Sims. In this specific case, the 16% difference
between the districts was deemed legitimate, as the legislature had sufficiently
justified this discrepancy by the goal of not disrupting the administrative territories in
the state, particularly by keeping counties and cities united. For the Supreme Court,
these needs were considered a reasonable political objective and not in conflict with
the Fourteenth Amendment. However, Mahan v. Howell did not overturn the one-
man, one-vote principle but simply allows the Court greater flexibility in the scrutiny of
legitimacy, including factors other than population3.

The reasons that can legitimize a limitation of the equal population principle in the
case of districts for the election of the State parliament are diverse. The Court had
mentioned these reasons in a previous decision (Swann v. Adams)**, reiterating that
disparities between various districts can be justified by considerations of state policy,
such as the integrity of political subdivisions, the maintenance of compactness and

50410 U.S. 315 (1973).

51 It should be noted that it is typical of decisions by U.S. jurists, regarding the identification of
electoral district boundaries, to directly intervene by regulating the territorial division within the
judgment. This possibility was expressly recognized by the Supreme Court in Parsons v. Buckley, 379 U.S.
359 (1965), in which the justices declared that if the state (in this case, Vermont) had not made efforts
to implement a proper seat distribution in compliance with the principle of equality, the district court
should have replaced the legislature in determining and designing the electoral districts. To further
protect voter equality, the Supreme Court also introduced another method to ensure compliance by the
legislature. In some rulings, judges have recognized the power of district courts to “sterilize” the powers
of the State legislature to ordinary administration only, thus indirectly compelling the political power to
act to restore the boundaries of electoral districts in accordance with the principle of one man, one
vote. In this sense, the Fortson v. Toombs, 379 U.S. 621 (1965), in which the Supreme Court affirmed the
effects of an injunction issued by the district court of Georgia, is noteworthy.

52 The Supreme Court had already foreshadowed, albeit cautiously, this principle in the Abate v.
Mundt, 403 U.S. 182 (1971).

53 See C. HyLAND, Constitutional Law - Mahan v. Howell - Forward or Backward for the One Man-One
Vote Rule, in DePaul Law Review, n. 4/1973, 934, who adds that «As in other reapportionment
decisions, the Court looked at the particular facts in this case and refused to establish a single standard
to be applied uniformly in all cases dealing with reapportionment».

4385 U.S. 440 (1967).
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contiguity in districts, or to preserve natural or historical boundaries present in the
State>.

Within the differentiation between congressional districts and state districts, a new
line of Supreme Court jurisprudence emerged in 1973 with the White v. Regester®®. In
this case, the Court did not invalidate the redistricting plan for the Texas state
legislature, which had a maximum deviation of 9.9% between the most populous and
least populous district. The Supreme Court deemed the district court’s declaration of
illegitimacy, based on the appellants’ failure to prove a violation of the equal
protection clause, to be erroneous®’. In this ruling, the burden of proof was reversed.
Unlike previous cases where the state had to demonstrate compliance with the
equality principle, here, the burden was on the appellants to prove a violation of the
one-man, one-vote principle.

The Supreme Court seems to have treated cases differently. In Mahan v. Howell,
the Court demanded a reasonable and justifiable explanation from the state to
legitimize the 16% population imbalance in electoral districts. However, in subsequent
cases, the Court resolved the issue in favor of the state without requiring the
legislature to demonstrate the reasonableness of the demographic imbalances. This
suggests the emergence of a “quantitative principle” in the Supreme Court to evaluate
territorial division into electoral districts differently.

The Supreme Court has not denied this principle and has acknowledged, in
subsequent decisions, to apply a different constitutional scrutiny for population
disparities below 10%. The first mention of this principle is attributed to Justice
Brennan, who drafted a joint dissenting opinion in 1973 for the cases White v. Regester
and Gaffney v. Cummings®. In these opinions, Justice Brennan, opposing the decision,

55385 U.S. 440, 444. For a more in-depth commentary on the judgment by Italian doctrine, see I.
CioLul, Il territorio rappresentato. Profili costituzionali, Jovene, Napoli, 2010, 118, note 104.

6412 U.S. 755 (1973).

57 See E.B. FoLEY, M.J. PiTTs, J.A. DouGLAs, Election Law and Litigation: The Judicial Regulation of
Politics, Kluwer, New York, 2014, 197.

58 See R.J. VAN DER VELDE, One Person-One Vote Round lll: Challenges to the 1980 Redistricting, in
Cleveland State Law Review, 1984, 588. The dissenting opinion drafted by Justice Brennan was also
joined by Justices Douglas and Marshall. In Gaffney v. Cummings, 412 U.S. 772, the Supreme Court did
not require the legislature to provide specific justifications to legitimize the disproportion in the
composition of districts in the State of Connecticut, which was a maximum of 1.9% for House electoral
districts and 7.8% for Senate districts. The justices were content with a justification aimed at ensuring
greater political fairness between the two major political parties. According to the Supreme Court: «The
record abounds with evidence, and it is frankly admitted by those who prepared the plan, that virtually
every Senate and House district line was drawn with the conscious intent to create a districting plan that
would achieve a rough approximation of the state-wide political strengths of the Democratic and
Republican Parties, the only two parties in the State large enough to elect legislators from discernible
geographic areas» (412 U.S. 735, 752). According to H.A. SCARROW, Partisan Gerrymandering. Invidious or
Benevolent? Gaffney v. Cummings and Its Aftermath, in The Journal of Politics, n. 3/1982, 810 ff., the
justification invoked by the legislature can be classified as a case of positive gerrymandering since the
redrawing of districts aimed at promoting a “more equal” representation between political parties,
albeit at the expense of the demographic proportionality of the districts.
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cited a 1971 Abate v. Mundt>®, where the Court deemed constitutional a maximum
disparity of 11.9% in the composition of districts for the election of the Board of
Supervisors of Rockland County, New York®, only after requesting reasonable
justifications from the legislature®. According to Justice Brennan, it seems that for the
majority of the Court, the quantity of disparity, identified by the judge as the 10%
threshold, is significant®2,

Justice Brennan’s words have left a mark in the subsequent Supreme Court’s case
law, which acknowledged a true “Ten-Percent Rule”®3. This rule is not so much seen as
a strict parameter to differentiate the legitimacy or illegitimacy of disparities but
rather to shift the burden of proof between the parties.

However, it is only in a decision handed down in 1973, Connor v. Finch®*, concerning
the distribution of districts for the election of the representative Assemblies of
Mississippi, that an explicit reference to the 10% deviation appears in the majority
opinion: «The maximum population deviations of 16.5% in the Senate districts and
19.3% in the House districts can hardly be characterized as de minimis; they
substantially exceed the “under-10” deviations the Court has previously considered to
be of prima facie constitutional validity only in the context of legislatively enacted

59403 U.S. 182.

60 Note that the Supreme Court, in the previous case Hadley v. Junior College District of Metropolitan
Kansas City, 397 U.S. 50 (1970), had expanded the scrutiny of legitimacy to any type of “political”
election, establishing that «whenever a state or local government decides to select persons by popular
election to perform governmental functions, the Equal Protection Clause of the Fourteenth Amendment
requires that each qualified voter must be given an equal opportunity to participate in that election».
On the Court’s openness to scrutinize the proper determination of electoral districts for any type of
election, see S. INGBERG, Elections, in K. L. HALL, J. W. ELY, J. B. GROSSMAN (ed. by), The Oxford Companion to
the Supreme Court of the United States, Oxford University Press, Oxford, 2005, 288 ff.

61 Abate v. Mundt, 403 U.S. 182 (1971). In this case, which, however, does not concern a legislative
assembly but a plural elective body with essentially coordinating functions between the County and the
City, the Supreme Court held that the redistricting plan did not violate the equal protection clause. The
decision was largely based on the long tradition of city-based elections that had characterized the entity
in question. Additionally, the Court found that the redistricting plan presented by the State did not
provide a proven advantage to some political interests or geographic areas.

62 presumably, the 10% threshold derives from the circumstance that in the case White v. Regester, a
disproportion of 9.9% between the demographically largest and smallest district had been declared
legitimate. The 10% threshold, therefore, simply arises from an observation that the justices made
regarding the Supreme Court’s applied practice and not from a reasoned argument based on a well-
defined theoretical position. Here are Justice Brennan’s words: «one can reasonably surmise that a line
has been drawn at 10% deviations in excess of that amount are apparently acceptable only on a showing
of justification by the State, deviations less than that amount require no justification whatsoever» (412
U.S. 755, 777).

63 J.G. HeBERT, P.M. SMITH, M.E. VANDENBERG, M.B. DESANCTIS, The Realist’s Guide to. Avoiding the Legal
Pitfalls, ABA, New York, 2010, 9.

64431 U.S. 407 (1977).
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apportionments»®, In the case examined, however, according to the Court, the state
legislature failed to sufficiently justify such demographic distortion, leading to the
declaration of illegitimacy of the seat distribution within the State.

In a subsequent case in 1983 (Brown v. Thomson), however, the Court seems to give
yet a new interpretation to its own precedents: «Our decisions have established, as a
general matter, that an apportionment plan with a maximum population deviation
under 10% falls within this category of minor deviations. A plan with larger disparities
in population, however, creates a prima facie case of discrimination and therefore
must be justified by the State»®, almost suggesting that below 10%, the population
difference within districts is to be considered always and, in any case, constitutional.

This “Ten-percent Rule” has been applied in all subsequent cases of territorial
subdivision for the purpose of electing state assemblies, where the attempts of the
plaintiffs to demonstrate before the Supreme Court a violation of the equality principle
when the disparity between districts was less than 10% have always been in vain®’.

There are, however, some rulings from district courts that have declared disparities
of less than 10% illegitimate because the plaintiffs were able to demonstrate that the
territorial division had been carried out arbitrarily and discriminatorily®®. At the same
time, it is virtually impossible for states to find justifications that would allow the
Supreme Court to legitimize deviations exceeding 10%. For example, in the case
Chapman v. Meier®, the Court again declared the design of the districts for the
election of the North Dakota Senate illegitimate. The trial judge, in 1965, had directly
drawn up a plan for the distribution of districts following the declaration of illegitimacy
two years earlier’®. The judge had justified the divergences in the composition of the
districts he had designed based on the territorial peculiarities of the State, divided by
the Missouri River, and on the need to preserve existing political territories’?.
However, the Supreme Court deemed that these arguments were not convincing and
sufficiently demonstrated to admit a population deviation that reached peaks
exceeding 20%.72.

65431 U.S. 407, 418. For this reason, and since the legislature had failed to provide valid arguments
to demonstrate that they had not violated the principle of equality, the Supreme Court declared the
seat distribution plan illegitimate.

66 462 U.S. 835, 842-843 (1983). For this judgment see also at note 76.

67 Indeed, there are no Supreme Court rulings that have declared as unconstitutional a case of
inequality lower than 10%.

% |n this regard, for example, the ruling of the District Court of lllinois, Hulme v. Madison County
(188 F, Sup2d, 1041 of 2001), in which a maximum disproportion of 9.3% among districts was declared
illegitimate.

9420 U.S. 1 (1975).

70 See C.A. ANZALONE, Supreme Court Cases on Political Representation, 1787-2001, Routledge, New
York, 2015, 219 ff.

1420U.S.1, 24.

2420U.S.1, 24.
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In only one other case (apart from the previous Mahan), Unger v. Manchin’3, the
Supreme Court has clearly allowed a demographic distribution exceeding 10% among
electoral districts. In this ruling, the Supreme Court upheld a decision from the West
Virginia District Court (Deem v. Manchin) 7. The district judge had legitimized a
deviation of 10.92% in the districts for the Senate election, referring in this case as well
to justifications of continuity and territorial affinity and the possibility of keeping
political subdivisions united”>.

Indeed, a strict interpretation of the “Ten-percent Rule” suggests that there is no
theoretical limit beyond which the Supreme Court must declare the distribution of
seats illegitimate. However, the Court itself has shown reluctance in admitting
deviations beyond this threshold. This implies that general territorial reasons are not
capable of significantly undermining proportionality in the composition of electoral
districts — even for state elections — without negatively affecting what seems to be the
constitutionally most relevant principle: voter equality achieved through an equal
demographic composition of electoral districts’®.

73536. U.S. 935 (2002).

74 U.S. District Court for the Northern District of West Virginia, 188 F. Sup2d 651, 656.

> See J.G HEBERT, P.M. SMITH, M.E. VANDENBERG, M.B. DESANCTIS, The Realist’s Guide to. Avoiding the
Legal Pitfalls, ABA, New York, 2010, 12.

76 However, there is a decision of the Supreme Court that seems to contradict the rest of the case
law. In the 1983 case Brown v. Thomson (462 U.S. 835), the Supreme Court appeared to depart from its
previous rulings as it validated a redistricting plan in which there was an 89% difference in population
between the most populous and least populous districts for the election of the Wyoming House of
representative. This extreme inequality was due to the circumstance that the Wyoming Constitution
mandated each county in the state to constitute an electoral district, even if, based on its population, it
did not qualify for representation. This way, one county (Niobrara County) was entitled to one senator
with only 2,924 inhabitants, compared to a state-wide average of 7,337 inhabitants per elected. To
understand the reasons of the Court, it should be noted that the petitioners were not challenging a
general improper delimitation of districts but aimed to have only the provision of the state constitution
that granted representation to that small county with fewer than three thousand inhabitants declared
illegitimate. Therefore, the Supreme Court did not properly delve into the issue of the practice of
malapportionment but merely declared the allocation of that seat was not illegitimate. This is because,
even if the representative from Niobrara County were eliminated and the county merged with another
area, «the average deviation would be 13%, and the maximum deviation 66%» (462 U.S. 835, 836). The
difficulty of aligning this decision with the previous jurisprudence is expressed even more openly by two
justices in the concurring opinion. They admitted that if the redistricting plan had been challenged as a
whole, they would have voted in favor of its illegitimacy because it implemented a disparity among
voters in different districts that was certainly illegitimate (see. R.B. KeITEr, The Wyoming State
Constitution, Oxford University Press, Oxford, 2017, 122; N. REeDLICH, J.B. ATTANASIO, J. K. GOLDSTEIN,
Understanding Constitutional Law, LexisNexis, New York, 2012. 495). Scholars have justified this decision
by arguing that such disparity was only permissible in Wyoming because its state constitution mandated
the allocation of the seat to that county. Therefore, the deviation was deemed necessary to avoid
depriving that territory of representation (see J.G. HEBERT, P.M. SMITH, M.E. VANDENBERG, M.B. DESANCTIS,
The Realist’s Guide to. Avoiding the Legal Pitfalls, ABA, New York, 2010. 10 f.; C.H. BACKSTROM, L. ROBINS,
The Supreme Court Prohibits Gerrymandering: A Gain or a Loss for the States?, in Publius: The Journal of
Federalism, n. 3/1986, 102). As a partial confirmation of this, it should be noted that, a decade later, the
United States District Court for the District of Wyoming, in the Gorin v. Karpan (775 F. Sup. 1430)
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For U.S. congressional elections, the Supreme Court has never legitimized
discrepancies, even minimal ones motivated by maintaining pre-existing political
boundaries within the state. In rulings related to state assemblies, however, the same
Court, which had been hesitant to define an “always” legitimate quota in congressional
district cases, eases this rigidity by easily legitimizing deviations below 10%.

The rigid “mathematical idealism” enforced by the Supreme Court has significantly
influenced the actions of states in determining electoral districts. As evident from the
table below, concerning the distribution of electoral districts carried out by states
following the 2020 census, in no State electing more than one representative to
Congress has a deviation greater than 1% been recorded between the most and least
populated district. In 37 states, between the largest and smallest district is zero””.

The flexibility demonstrated by the Court with the “Ten per-cent Rule” for the state
legislative districts has allowed states greater leeway in identifying electoral districts
for the election of those assemblies. This became evident in the redrawing of electoral
districts following the latest census.

Population per seat for the election of the U.S House of Representatives,
State House, and State Senate. Census of 2020
State U.S House of rep. State House State Senate
Ideal Overall Ideal Overall Ideal Overall
district | Range % district | Range % district | Range %
Alabama 717,754 0 47,850 9.95 143,551 9.97
Alaska One deputy 18,335 7.48 36,670 4.53
Arizona 794,611 0 238,383 8.89 238,383 8.89
Arkansas 752,881 0.09 30,115 6.85 86,044 5.49
California 760,066 0 494,043 9.88 | 988,086 9.87
Colorado 721,714 0 88,826 4.93 164,963 4.99
Connecticut 721,189 0 23,865 8.41 100,099 9.99
Delaware One deputy 24,137 9.79 47,124 9.28

declared unconstitutional, for a violation of the Fourteenth Amendment, the disparity in population
among districts following the 1991 census, which reached peaks of 83%, once again due to the
constitutional guarantee of one representative per county. To do so, the District Court also deemed
illegitimate the constitutional provision of Wyoming, wherein it mandated one representative for each
county, as this provision would not allow for the full realization of the equality principle outlined in the
Federal Constitution.

7 The data is reported in the document “2020 Redistricting Deviation” published by the National
Conference of State Legislatures (available on the organization’s website). For confirmation that the
process of delineating electoral districts has been influenced by previous judicial decisions, one can also
refer to the data related to the electoral districts established following the 2000 census (document
“Designing PL 94-171 Redistricting Data for the Year 2010 Census,” curated by the U.S. Census Bureau)
and the 2010 census (as indicated in the document “2010 Redistricting Deviation” curated by the
National Conference of State Legislatures). In these documents, a similar situation can be observed
concerning the last two censuses.
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Population per seat for the election of the U.S House of Representatives,

State House, and State Senate. Census of 2020

State U.S House of rep. State House State Senate
Ideal Overall Ideal Overall Ideal Overall
district | Range % district | Range % district | Range %
Florida 769,221 0 179,485 4.75 538,455 1.92
Georgia 765,136 0 59,511 2.74 191,284 2.01
Hawaii 727,636 0.34 26,432 14.69 53,922 43.03
Idaho 919,553 0 52,546 5.84 52,546 5.84
Illinois 753,677 0 108,581 0.48 217,161 0.37
Indiana 753,948 0 67,855 1.90 135,711 3.92
lowa 797,592 0.01 31,904 1.75 63,807 1.56
Kansas 734,470 0 23,503 7.53 73,447 7.35
Kentucky 750,973 0 45,058 9.71 118,575 9.94
Louisiana 776,293 0.01 44,360 9.80 119,430 9.87
Maine 681,180 0 9,022 9.83 38,925 9.45
Maryland 771,925 0 43,797 7.93 131,392 7.89
Massachusetts 781,102 0 43,937 9.82 175,748 9.97
Michigan 775,179 0.14 91,612 4.96 265,193 4.78
Minnesota 713,312 0 42,586 1.96 85,172 1.89
Mississippi 740,320 0 24,273 9.91 56,948 9.94
Missouri 769,364 0 37,760 5.98 181,027 5.89
Montana 542,113 0 10,827 7.17 21,654 6.98
Nebraska 653,835 0 40,031 9.01 Absent
Nevada 776,154 0 73,919 4.69 147,839 3.95
New Hamp. 688,765 0 3,444 9.90 57,397 7.98
New Jersey 773,585 0 232,075 6.35 232,075 6.35
New Mexico 705,841 0 30,250 9.84 50,417 9.59
New York 776,971 0 134,626 9.97 320,537 3.85
North Car. 745,671 0 86,995 9.85 208,788 9.95
North Dakota One deputy 8,288 9.87 16,576 9.97
Ohio 786,630 0 119,186 9.95 357,559 9.63
Oklahoma 791,871 0 39,202 4.08 82,487 4.87
Oregon 706,209 0 70,621 1.96 141,242 1.84
Pennsylvania 764,865 0 64,053 8.65 260,054 8.11
Rhode Island 548,690 0.22 14,632 9.75 28,878 12.92
S. Carolina 731,204 0 41,278 4.99 111,270 9.95
South Dakota One deputy 12,667 14.34 25,333 12.81
Tennessee 767,871 0 69,806 9.90 209,419 6.17
Texas 766,987 0 194,303 9.98 940,178 6.13
Utah 817,904 0 43,622 8.69 112,814 3.56
Vermont One deputy 4,287 16.65 21,436 4.69
Virginia 784,672 0 86,314 4.92 215,785 4.69
Washington 770,528 0 157,251 0.25 157,251 0.25
West Virginia 896,858 0.18 17,937 9.92 105,513 9.85
Wisconsin 736,715 0 59,533 0.76 178,598 0.57
Wyoming One deputy 9,304 10.96 18,608 10.54
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On that occasion, almost all states — excluding both legislative assemblies of Hawaii,
South Dakota, Wyoming, Vermont state senate districts, and Rhode Island state senate
districts’® — formed electoral districts in such a way that the deviation between the
most and least populated district is not more than 10%. This limit seems increasingly to
be one that the Supreme Court deems consistent with the Constitution.

The decisions of the Supreme Court, particularly in rulings concerning congressional
districting, have sometimes been criticized by scholars. This is because it has been
argued that using political-administrative divisions, even at the expense of lesser
demographic equality, would be entirely appropriate. This is especially to prevent the
“gerrymandering”, implemented to favor or disfavor a specific political force or social
group’®, because requiring that electoral districts be perfectly coincident from a
demographic perspective could indeed facilitate the creation of “fraudulent” electoral
districts by the majority political force®°.

Furthermore, the Supreme Court has been criticized for consistently excluding from
its equipopulation rulings the protection of social groups, especially minorities, which
may deserve greater protection even at the expense of proportionality in the
demographic composition of the district®.. It should be emphasized that even in rulings
favoring the protection of racial minorities, the Court has never allowed greater
inequality to be granted to keep that minority cohesive. The parameters used have
always been those of demographic equality and the territorial rationality of the
electoral district. For example, an electoral district aimed at protecting a racial

78 The case of Hawaii, where there is approximately a 14% disproportionality among the districts for
the House election and 43% for the Senate, is justified by scholars due to the geographical peculiarity of
the State, which is composed of many islands. On the Hawaii case, see M. MAY, G. MONCRIEF,
Reapportionment and Redistricting in the West, in G. MONCRIEF (edit by), Reapportionment and
Redistricting in the West, Lexington books, New York, 2011, 6. The high disproportionality among the
districts, which has never been the subject of judicial appeals, is attributed to Hawaii’s state
constitution, which, for the distribution of seats, mandates the creation of four “island units” to which a
minimum of two representatives in the Senate and three representatives in the House must be
guaranteed (see A. LEg, The Hawaii State Constitution, Oxford University Press, New York, 2011, 110).

7 In this regard, G.E. BAKER, The Reapportionment Revolution. Representation, Political Power, and
the Supreme Court, Random House, New York, 1966, 269 ff. R.K. STAVINSKI, Mandate of Equipopulous
Congressional Districting: Karcher v. Daggett, in Boston College Law Review, n. 2/1985, 598 ff., notws
that the stringent scrutiny of legitimacy carried out by the Court in cases of congressional districts has
the consequence of encouraging judicial appeals both concerning demographic composition and artifice
in the delineation of the electoral district.

80 Even the Supreme Court itself has proven to be attentive to the issue. In the 1964 case of Reynolds
v. Sims, Justice Warren, in the majority opinion, warned that: «Indiscriminate district without any regard
for political subdivisions or natural or historical boundary lines, may be little more than an open
invitation to partisan gerrymandering» (377 U.S. 533, 578-579).

81 See G. M. HAYDEN, The False Promise of One Person, One Vote, in Michigan Law Review, n. 2/2003,
213 ff., which criticizes (266) the approach of the Court, and in part also of the doctrine, for distinctly
separating various issues related to electoral law without adopting a comprehensive approach to the
issues concerning this right.
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minority has been deemed illegitimate if it was not territorially compact® or so
«irregular and bizarre in shape that it rationally cannot be understood as anything
other than an effort to segregate voters based on race»®3,

In conclusion, in U.S. case law, the predominant goal is ensuring an equipopulous
electoral districts. The protection of administrative boundaries and the representation
of political communities or minorities are considered important but must be balanced
while keeping the focus on the goal of demographic equality in electoral districts.

4. Which model? Case-by-Case evaluation or legislative range delimitation? A
constitutionally oriented response.

From the analysis of cases in Italy and the United States, two models can be
identified.

The first, the Italian model, is to establish by law a maximum limit of difference
between electoral districts. If, as has been attempted to demonstrate, the limit
imposed by the Italian legislature with Law 165/2017 seems to be unconstitutional
because it is excessively high, there are other legal systems that employ the same
mechanism but with different percentages.

This is the case in the United Kingdom, where the maximum deviation in electoral
districts’” demographic density (referring to voters, not the resident population) is set
at 5% above or below the average demographic size of districts in each Home Nation.

In effect, the establishment of a tolerance threshold for demographic deviations in
electoral districts is a common practice. This principle has also been adopted in some
previous Italian electoral legislation, such as the predominantly majoritarian mixed
electoral system of 1993, where a tolerance threshold of 10% in excess or deficiency
was set concerning the average population of constituencies. In this regard, the Venice
Commission, in its Code of Good Practice in Electoral Matters, has provided guidelines
on the equality of votes and recommended that, in the case of electoral laws with
single-member district, «The permissible departure from the norm should not be more
than 10%, and should certainly not exceed 15% except in special circumstances
(protection of a concentrated minority, sparsely populated administrative entity)».

The second model, the United States model, involves no legislative rule, case-by-
case evaluation by the bodies responsible for forming districts, and significant
influence from the Supreme Court, which has established strict equipopulation rules,
especially for congressional districts.

Even though we are starting from two different models, it must be emphasized that
the principle of equality suggests that, in determining single-member electoral
districts, they should be constituted in a way that is as similar as possible. Additionally,
in both models, it has been observed that in no case is the principle of equality

82 Bush v. Vera, 517 U.S. 952 (1996)
8 Miller v. Johnson, 515 U.S. 900 (1995).
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interpreted as an absolute principle of demographic parity of electoral districts, as
there may be other factors contributing to the allocation of seats.

Starting from these two premises, the question is as follows: how far can the
possibility of partially derogating from the rule of “formal” equality in the demographic
size of the district in favor of “internal” equality within electoral districts be pushed?

Essentially, it seems possible to argue that the limitation of the principle of an equal
number of citizens per representative can only occur when other needs are involved,
including certainly the principles of “territorial” representation identified by legislative
rules and court decisions. These principles, under certain conditions, can lead to a
limitation of the principle of an equal number of citizens in electoral districts.

Indeed, there emerges an interpretation of the equality principle that is not merely
“formal” because it also involves equality among voters within the same electoral
district. This allows a political community to be represented in Parliament, avoiding the
exclusion of a part of that political community from representation. If this part were to
merge into another district, it might be excluded from the possibility of having a
“voice” in Parliament.

Even in the presence of these potential principles, it seems challenging to clearly
define the point of discrimination between a disparity in the composition of districts
that can be considered legitimate and one that should be deemed unconstitutional.

What seems to emerge from the Italian experience (and from the English one) is
that the derogation from the principle of equality is considered permissible if it can be
confined within a minimum and maximum level of disparity deemed acceptable by the
legislature.

However, the tolerability levels are so heterogeneous (20% in one case and 5% in
the other) that the issue arises of identifying what this limit is (assuming it can be
identified) within which there is no violation of equality among citizens.

From this perspective, however, it is complex and perhaps unnecessary to make a
prediction about the legitimacy of such a threshold. Evaluating the constitutionality,
only in theory, of a numerical limit imposed by the law can lead to entirely ephemeral
results. Essentially, what is meant is that setting a maximum threshold ex lege
(however “small” it may be) might not be sufficient to ensure equality because the
identification of a threshold, below which a particular territorial subdivision should be
considered correct, would still be arbitrary.

This does not mean that the legislator cannot establish a limit beforehand, but this
limit is not sufficient to guarantee respect for equality among voters.

In comparison, the U.S. model requires that compliance with the principle of
equality for each territorial subdivision be evaluated on a case-by-case basis. This is
why the point of reasonableness imposed by the U.S. Supreme Court, “as nearly as
possible,” to be assessed in the specific case, seems more consistent with a vision of
equality among citizens.

Certainly, insisting that districts be “roughly” identical in population is sometimes
an excessively formalistic demand of the equality principle: if elections occur at a time
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distant from the collection of demographic data, the equality sought with “identical”
districts is achieved only in theory. In fact, if the population and voters are constantly
changing, what appears equal today may not be soin 5, 6, 7 years, etc.

Beyond this aspect, an example can be useful to specify what has just been argued.
Let’s consider the case where two single-member electoral districts must be drawn by
merging the territory of four homogeneous municipalities in terms of politics,
economics, and society, with respective numbers of citizens being
65,000/60,000/35,000 and 37,000. This is within a constituency where the average
number of voters per district is 100,000, and the legislature has set a 5% tolerance,
either above or below the average number of voters within the districts (or in which it
has provided, according to the clause derived from the U.S. Supreme Court, that
districts should be “as equal as possible”).

Municipality A Municipality B Municipality D
60,000 inhabitants 35,000 inhabitants 65,000
Municipality C inhabitants
37,000 inhabitants

The principle of territorial continuity of electoral districts in this scenario would
allow only two alternatives for combining the municipal territories to form an electoral
district, which are shown in the following table.

Case 1 Case 2
District Inhabitants District Inhabitants
A+B 97,000 A+C 102,000
C+D 100,000 D+B 95,000

In the provided simple example, all possible combinations of merging municipal
territories can adhere to the hypothetical 5% tolerance above or below the average.
However, the combination A+B (-3%) and D+C (0) offers the best protection for the
voter. Conversely, the alternative combination, despite producing a minimal gap (+2%
and -5%), does not result in the least disparity in the composition of the two districts.

This example seems useful to demonstrate that it is not necessarily the position of a
numerical limit, however small it may be, that ensures voters are placed in conditions
of equality in the electoral process, but rather, a comprehensive evaluation is
necessary.

At the same time, the example serves to demonstrate that determining districts “as
similar as possible” is not necessarily the best solution.

Indeed, if the four municipalities were not all socially, economically, and politically
homogeneous, it might provide greater assurance for voter equality if the union of the
municipalities occurred in a different manner, even at the expense of the best
mathematical equality.
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Certainly, this operation becomes much more complex when it is necessary to
arrive at the division of administrative territories, such as in our system regions,
provinces, and municipalities, and even when it is necessary to proceed with their
(partial) merger. The activity of breaking down the territory, however, is undoubtedly
essential when a single administrative territory or their simple union is not sufficient to
guarantee a correct realization of electoral equality: the need to keep the political
community settled in a territory united cannot excessively impact the composition of
the electoral district.

Even in these cases, a case-by-case evaluation would be preferable, allowing for an
assessment of the specific situation of each electoral district and determining whether
a certain deviation in the demographic composition of the electoral district is indeed
reasonable or not. In other cases, it might be more useful for shaping political
representation that unites a political community in a certain territory, for example,
having a municipality included in one electoral district (thereby increasing the number
of inhabitants in that district), rather than being placed in another district (with greater
population equality) because it is more socially/politically/economically aligned with
the territories on which the first electoral district rests. This operation, always to be
evaluated case by case, should not, however, lead to an excessive difference between
the population of one district and that of another, otherwise, a violation of the
principle of equality would be entirely evident.

In conclusion, therefore, an ideal model could be one of a case-by-case evaluation,
which does not have mathematical equality as its sole element but also considers
factors of representativeness of voters located in a specific territory of the state.

5. Conclusion. A new model for ensuring equality in the Italian Constitutional System:
low threshold established by law and minimal discretion

Considering the reflections presented in the previous paragraph, numerous issues
emerge. The constitutional principles at stake are essentially two: the principle of
equality and the principle of representativeness of the Parliament.

Nevertheless, one can attempt to hypothesize an “ideal” model that could be used
in the Italian constitutional system to better ensure (certainly better than today!) the
equality of citizens.

In this sense, the United States model seems impractical.

First, due to the extreme difficulty in imagining that the issue of redistricting could
reach the Constitutional Court legislative rules are preferable.

Second, the U.S. model (especially for the U.S. House of Representative) can be
criticized on several fronts®* for being excessively focused on the formal idea of an
equal number of inhabitants for each electoral district.

84 See paragraph 3.
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From this, the following Italian best practice could be hypothesized for drawing the
single-member district?>:

1. Establish a relatively low legal threshold (5% compared to the average of

districts?), above which the determination is always unconstitutional.

2. Establish that, within this threshold, the rule should be to follow the principle
that districts should be as equal as possible in terms of population, and any
deviation from this principle must be justified by the homogeneity of the
district, measured through:

a. The necessity to avoid dividing a municipal territory or a neighborhood in
large cities.

b. The need to keep within a district the territories of municipalities in the
same province.

c. Other reasons of a political, economic, or social nature that can justify a
greater homogeneity of the political community encompassed within the
district.

To conduct a thorough analysis that considers all variables at play, two conditions
are necessary.

First, the delineation of electoral districts, requiring careful evaluation for each
district, should strive to be as balanced as possible. This can only be achieved through
a process that involves an independent body as the main protagonist, ensuring that
the activity is as impartial®® as possible and, perhaps, more participatory, allowing
citizens to express their opinions on their electoral constituencies.

Secondly, it is essential for the body responsible for determining the electoral
districts to meticulously justify its choices, explaining the reasons behind its decisions
and, if possible, presenting various available alternatives and the reasons why specific
solutions were favored over others.

85 For multi-member districts, on the other hand, there should be no rules for their determination, as
they should correspond to existing administrative territories.

8 See L. SPADACINI, Constitutional needs for the Italian process of drawing electoral districts: a more
independent Commission, less partisanship, and greater transparency and participation, in this issue.
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ABSTRACT: The degree to which legislative redistricting generates controversy differs
markedly between representative models internationally. Intuitively, line drawing in polities
that feature multi-member districts and/or proportional representation generates less
political furor than in jurisdictions with majority districts in which legislative line-drawing
decisions translate more directly into political power. Delimitation in jurisdictions featuring
first-past-the-post, single-member districts typically host the most pitched redistricting
battles. Across the globe, political wrangling over the process of redistricting in such
jurisdictions concerns two key aspects of line drawing: malapportionment (the equality of
population between districts) and line-drawer discretion. Transparency in the redistricting
process can provide critical oversight and accountability. In some countries, strict open
meetings and public input laws guide the process; affirmative rules mandate transparency.
Members of the public know when redistricting will take place, who will be part of the
redistricting process, and are provided an opportunity to examine draft maps and provide
input before they are finalized. In other jurisdictions, even those where line drawing
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Mary Law School (USA). Lucas Della Ventura is Election Law Fellow, William & Mary Law School (USA), JD
‘2024. The authors would like to thank sincerely those who shared the intricacies of their country’s
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process); Professor Michael Pal of the University of Ottowa, Canada; John Marshall, Elections
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President of Global Strategy and Technical Leadership at the International Federation Election Systems
who generously put us in touch with many of the experts consulted. Rebecca would additionally like to
thank Lorenzo Spadacini and his kind colleagues for being such welcoming and generous hosts during
her stay in beautiful Brescia.
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translates directly to political power, maps are created largely in secret. The process may
take place behind closed doors with final maps published for public consumption just
before—or even dafter—they are finalized. This article examines circumstances in which
redistricting transparency is most consequential to political power, what transparency
methods redistricting bodies in such countries rely upon to secure the legitimacy of their
work, and what can be learned from comparing different approaches to redistricting
transparency. For purposes of this study, the authors review redistricting processes and
transparency mechanisms in six countries: the United States, Canada, Mexico, New Zealand,
India, and Italy.

1. Introduction

In most jurisdictions around the world that delineate political boundaries for
election contests, some form of redistricting unfolds to account for population
change.! As delimitation practices have evolved and modernized, an underexamined
question is the degree to which such processes are conducted transparently. As this
paper explores, delimitation transparency practices differ substantially worldwide.

The United States, in which each state draws lines for its legislative seats in the U.S.
House of Representatives, provides an example of a country in which line drawing can
be mired in secrecy. In a particularly extreme example, majority legislators in the U.S.
state of Wisconsin—who enjoyed total control over line drawing in 2010, drew maps in
a hotel room, allowing only same-party legislators to enter upon signing a
confidentiality agreement.? Wisconsin’s secrecy in delimiting electoral boundaries
arguably helped fuel a full decade of litigation over its lines.? Indeed, horse-trading in
smoky back rooms had been the norm in U.S. redistricting nationwide until relatively
recently. Prompted by reformers, several U.S. states enable members of the public to
oversee and participate in redistricting (to varying degrees).*

Transparency is widely heralded as a good-government value. International bodies
routinely tout transparency as a key measure of democratic accountability and
functioning rule of law. This is no less true of redistricting transparency. Transparency
figures prominently, for example, in Council of Europe’s Venice Commission boundary
delimitation guidelines:

Boundary delimitation should take place in a transparent and consistent
manner, established by a law that also regulates the frequency of

T This article uses “redistricting” and “delimitation” interchangeably to refer to “the process by
which lines on maps get drawn partitioning a territory into a set of discrete electoral constituencies
from which one or more representatives are to be elected.” REDISTRICTING IN COMPARATIVE PERSPECTIVE 3
(Lisa Handley & Bernard Grofman eds., 2008).

2 Rebecca Green, Redistricting Transparency and Litigation, 71 SYRACUSE L. REv. 1121, 1122-23 (2021)
(exploring the connection between redistricting transparency and litigation).

3 Seeid.

41d.
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reviewing boundaries. The delimitation process should take place at least
one year before an election. Like all crucial elements of electoral law, the
delimitation of constituencies should be adopted after extensive public
consultations with all relevant stakeholders. This should make it legitimate
for both stakeholders and voters.>

Yet international consensus in support of redistricting transparency has not
translated into a set of common practices among delineation bodies internationally in
large part because of wide divergences between countries’ political norms and
practices. Shrouded redistricting processes are routinely used to benefit a subset of
society through partisan gerrymandering.® Transparency measures offer a window into
how representative power in a country is distributed, allowing the public to know
when and how partisan gerrymandering, or other forms of redistricting abuse, is
occurring.

Direct comparisons between different countries’ approaches to transparency are
complicated by multiple variables. First and foremost, delimitation in many countries is
not a politically-fraught exercise, particularly where multi-member districts or
proportional representation (PR) extricate drawing lines from political power.” In
countries with these representational features, line drawing is generally a technocratic
and uneventful exercise leading to little if any public pressure for access to the process
(or even public knowledge the process is happening). In countries with single-member
districts featuring first-past-the-post (FPTP) elections, redistricting is more likely
politically-fraught.

A second variable is who draws the lines. In most countries, those who stand to
benefit from line-drawing decisions are prohibited from direct participation in line
drawing decisions. The threat of political manipulation or self-dealing is thus reduced
(at least facially), lessening—or even eliminating—public clamor to access
proceedings.?

A third variable explaining why redistricting in some countries may arouse greater
public pressure on the process relates to the degree of its impact on racial or ethnic
minority voting rights. The delimitation process commonly dilutes the political power

> Report on Constituency Delineation and Seat Allocation, VENICE COMMISSION (2017).

& Michael Pal describes partisan gerrymandering as the “deliberate design of electoral boundaries in
order to maximize the competitive advantage for one political party or candidate against others.”
Michael Pal, The Fractured Right to Vote: Democracy, Discretion, and Designing Electoral Districts, 61:2
McGiLLL.J., 1, 5-6 (2015).

7 Ferran Martinez i Coma & Ignacio Lago, Gerrymandering in comparative perspective, 24 PARTY
POLITICS 99, 102 (2018) (“Through regression analysis, we have shown that majoritarian systems are
more prone to gerrymandering than mixed-member and PR systems. When majoritarian systems are
employed in large countries, gerrymandering is exacerbated.”).

& This is true, of course, only to the extent that political players have not captured technocratic or
commission control.

-35-


https://www.te.gob.mx/vota_elections/thesaurus/article/34113/16362/133
https://journals.sagepub.com/doi/abs/10.1177/1354068816642806
https://journals.sagepub.com/doi/abs/10.1177/1354068816642806

of racial or ethnic minorities.® Countries in which this has historically been a problem
often feature legal mechanisms to police minority vote dilution. Efforts to enforce
these protections lead to public pressure and/or litigation seeking line-drawing
transparency.

A final variable impacting the degree of public pressure for redistricting
transparency is the degree of discretion line drawers possess. Generally speaking,
whoever draws the lines must follow a set of criteria that either permit line drawers to
manipulate lines to advantage political actors or limits their discretion to do so. In
jurisdictions where line drawers have a great degree of discretion, the possibility to
engage in abuses of the process is higher. Where discretion is strictly limited, at least
arguably, room for mischief is limited.'? Calls for greater transparency are thus more
likely the greater discretion line drawers are afforded.

Having established variables that impact the extent of public pressure on line
drawing bodies to open their processes to public glare, we turn next to whether
transparency mechanisms are incorporated into the delimitation process. If so, what
are common features of transparency mechanisms employed internationally? What
lessons can be learned from surveying delimitation transparency practices—
particularly in countries in which manipulation of maps for political gain exists? Part |
examines different redistricting models, setting a baseline for comparison. Part Il
discusses what transparency is and how the degree of transparency in the line drawing
process might be assessed. Part lll reviews redistricting transparency practices in six
countries that feature at least some degree of single-member districting with first-
past-the-post elections. And finally, Part IV offers lessons learned from this
comparison.

° Minority voting rights protections in the redistricting process in U.S. law provide an example. See
e.g., Voting Rights Act, 52 U.S.C. § 10101.

10 As an example, in jurisdictions requiring line drawers to follow existing political boundaries, less
mischief is likely. Interestingly, tolerance for malapportionment provides one example where increased
discretion does not necessarily correlate with less political manipulation. The United States requires
exact population equality between U.S. congressional districts. Reynolds v. Sims, 377 U.S. 533 (1964).
Yet the United States is home to some of the most egregious partisan gerrymandering worldwide.
Guided by the Vienna Convention’s 10-15 percent allowable population deviation, many European
countries see relatively less partisan gerrymandering of lines because, in part, higher allowable
deviation enables greater reliance on more neutral criteria such as following existing political
boundaries. Micah Altman, Traditional Districting Principles: Judicial Myths vs. Reality, 22 SOCIAL SCIENCE
HisTory 159, 188 (1998), https://www.jstor.org/stable/1171534; Daniel D. Polsby & Robert D.
Popper, The Third Criterion: Compactness as a Procedural Safeguard against Partisan Gerrymandering,
9 YALE L. & PoL’y Rev. 301, 303 (1991).
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PART I
1. Different Redistricting Models

Cross-national appraisals of redistricting processes risk comparing apples to oranges
(and pears and bananas). The tremendous variation among political infrastructures
and representative mechanisms could stop short any effort to compare processes. This
Part examines contexts where delimitation practices for national representative bodies
matters, where members of the public have a vested interest in overseeing the
process, and where transparency measures can play a role in preventing (or at least
exposing) line-drawing abuses.

Many countries assign delimitation of the national legislature to an independent
national election management body or to a commission formed for the process of
drawing district lines.!! In the United States, only nine states vest congressional
redistricting authority in a body other than the state legislature.'? While independent
delimitation commissions are the norm internationally, some commissions
nevertheless incorporate political actors directly into commission membership as a
means of “inoculating” the process.* As seen in countries like New Zealand and
Canada, channeling political involvement and feedback into the line drawing can prove
beneficial to transparency and overall redistricting fairness.!* Of the six countries
examined here, three use specially-designated commissions, two rely on existing
administrative bodies, while U.S. state processes are, so to speak, all over the map.

Malapportionment, which occurs when electoral districts feature large population
disparities,’> is tolerated to varying degrees internationally. U.S. law prohibits
malapportionment in national and subnational legislatures.'® The United States is an
outlier in this sense.'” Of the countries surveyed here, New Zealand, which allows for
5% deviation between districts, comes closest to the United States in its intolerance

1 LiIsa HANDLEY ET AL., DELIMITATION EQUITY PROJECT RESOURCE GUIDE 20 (IFES 2006); Alejandro Trelles et
al., How Does Redistricting Matter? Evidence from a Quasi-Experimental Setting in Mexico (Apr. 5, 2022)
(“According to the Ace Electoral Knowledge Network, approximately two-thirds (107 out of 165) of the
countries that redraw electoral geography do so through a de jure independent electoral management
body (EMB) or through a specialized electoral boundary commission.”).

12 See Redistricting Commissions, BALLOTPEDIA.

13 Borrowing the term “inoculation” here from Dean Heather Gerken. See Heather K. Gerken, The
Double-Edged Sword of Independence: Inoculating Electoral Reform Commissions Against Everyday
Politics, 6 ELECTION L. J. 184, 184 (2007).

% Infra Part Ill.

15 Boundary Delimitation, ACE PROJECT.

16 Reynolds v. Sims, 377 U.S. 533 (1964). Subsequent case law requires U.S. congressional districts to
be composed of almost of exact equal populations but allows greater population deviation in state
legislative districts. Karcher v. Daggett, 462 U.S. 725 (1983).

17 See e.g., Samuels and Snyder, "The Value of a Vote: Malapportionment in Comparative
Perspective," BRITISH JOURNAL OF POLITICAL SCIENCE 31:4 (2001); STEVE BICKERSTAFF, ELECTION SYSTEMS AND
GERRYMANDERING WORLDWIDE 34 (2020).

-37 -


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4076322
https://ballotpedia.org/Redistricting_commissions
https://aceproject.org/ace-en/topics/bd/onePage

for malapportionment. Other countries examined here range from having no deviation
standard to Canada’s 25% deviation standard.'® In most countries, some degree of
malapportionment is permissible to account for geographic features or existing
political boundaries. Gross malapportionment may violate a “central tenet of
democracy namely, that all voters should be able to cast a vote of equal weight.”*°

Population deviation is widely understood to allow map drawers more discretion to
meet their objectives, whether adhering to legal mandates, following political
boundaries, or gerrymandering to attain partisan advantage. This can take the form of
active malapportionment (when a boundary authority makes the conscious decision to
draw constituencies that vary dramatically in population) or passive malapportionment
(avoiding the periodic redrawing of boundaries).?® Population deviation rules are thus
an essential component to understanding redistricting transparency.

With these general redistricting features in mind, Part Il steps back, asking what
transparency in redistricting is and why redistricting transparency matters.

PART Il
1. What is Redistricting Transparency?
Government transparency is widely viewed as a democratic pillar. Political theorists

have long counseled that in a democracy citizenry must be adequately informed about
government actors and institutions to hold elected officials accountable at the voting

18 Canada’s redistricting rules even allow for exceptions beyond its 25% standard where it is deemed
necessary. Canada: Representation in Parliament, ACE PROJECT.

19 Guiding Principles, AcE PROJECT. This concept is reflected in standards developed by the
Organization for Security and Cooperation in Europe (OSCE) and by the UN Committee on Human Rights
(UNCHR):

The delineation of constituencies in which elections are conducted must preserve the
equality of voting rights by providing approximately the same ratio of voters to elected
representatives for each district. Existing administrative divisions or other relevant factors
(including of a historical, demographic, or geographical nature) may be reflected in
election districts, provided the design of the districts is consistent with the equality of
voting and fair representation for different groups in society. (OSCE, ‘Inventory of OSCE
Commitments and Other Principles for Democratic Elections’)”
The principle of one person, one vote must apply, and within the framework of each
State’s electoral system, the vote of one elector should be equal to the vote of another.
The drawing of electoral boundaries and the method of allocating votes should not distort
the distribution of voters or discriminate against any group and should not exclude or
restrict unreasonably the right of citizens to choose their representatives freely. (UN
Committee on Human Rights, General Comment 25, ‘The Right to Participate in Public
Affairs, Voting Rights and the Right to Equal Access to Public Service’).”

20 | 1sa HANDLEY, CHALLENGING THE NORMS AND STANDARDS OF ELECTION ADMINISTRATION 63 (IFES 2007).
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booth.?! The goal of transparency in a liberal democracy is to compel the “state to give
an account of itself to its public and ... justify its actions to the individual and
community.”??

For present purposes, redistricting transparency is understood as measures taken to
provide members of the public a means to access, observe and participate in the line
drawing process.?> More specifically, redistricting transparency enables members of
the public to understand the process and its trade-offs, to oversee and impact
decisions line drawers make during the process, to assess for themselves whether the
process has been conducted fairly, and to evaluate whether the maps produced are
fair. Transparency measures enable the public to hold line drawers accountable.

Transparency can be understood in structural and substantive terms. As used here,
structural transparency refers to the ability of the public to know when and how
redistricting will occur. Important components of structural transparency include set
dates for census taking and set dates for the redistricting process, including when it
must begin, end, and when the new maps will take effect. Irregular, haphazard timing
of line drawing fuels the ability of strategic actors to stop, delay or strategically time
redistribution processes for political advantage or otherwise obscure the process.?*
Set, legally-mandated intervals enable the public a benchmark to meaningfully engage
the line drawing process. Other structural transparency components include set
redistricting criteria, set redistricting body composition (achieved through rules-based
nominating procedures), and detailed and clear constitutional and/or statutory rules
underpinning the redistricting process.

Substantive transparency concerns the line drawing itself and what mechanisms, if
any, the public has to follow the line drawer’s pen. Mechanisms that grant the public
the ability to meaningfully oversee and participate in line drawing include (but are not
limited to): public access to redistricting data in accessible formats; publicly-available
information about legal constraints and rules that govern the line drawing process;
publication of draft maps; public hearings and other public input mechanisms (e.g.,

2! James Madison famously cautioned that, “[a] popular Government, without popular information,
or the means of acquiring it, is but a Prologue to a Farce or a Tragedy; or, perhaps both.” Letter from
James Madison to W.T. Barry (Aug. 4, 1822), in THE COMPLETE MADISON: His BAsic WRITINGS 337 (Saul K.
Padover ed., 1953).

22 Mark Fenster, The Opacity of Transparency, 91 lowa L. Rev. 885, 897 (2006).

2 Alejandro Trelles et al., No Accountability Without Transparency and Consistency: Evaluating
Mexico’s Redistricting-by-Formula, 22 ELECTION L. J. 80, 82 (Mar. 17 2023) (“Transparency: The steps of a
process are publicly available before, during, and after a decision is made. This includes preparation,
planning, discussions, and execution. Rules are clearly explained, justified, and made publicly available
prior to their enforcement, including relevant constitutional articles, statutory codes, regulations,
administrative agreements, and even informal practices. Evidence relevant to the operation of the
process is made publicly available in a timely fashion, including inputs (e.g., data), actions (e.g.,
proposals and evaluations), and outputs (e.g., winning plans).”).

24 See Thomas Ehrhard, Le découpage electoral des circonscriptions législatives: le parlement hors
jeu?, POUVOIRS (2013).
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online portals); and explanations provided by map drawers justifying why the lines
were drawn as they were.

Importantly, substantive transparency measures depend on some degree of public
awareness. Delimitation is a wonky subject. In many democracies, redistricting is far
enough away from the headlines that the public is largely unaware of its existence, let
alone its significance. Even in countries in which delimitation battles rage, the details
or their impacts fail to hit the mainstream. That said, in some countries—especially
those where line drawing decisions translate directly into political power—popular
recognition of the importance of delimitation as a precursor to effective democratic
voice is increasing, as is public pressure to open the process to public view.

Information/data accessibility is key to substantive transparency. The availability of
census data, map drawing software, and digestible primers on the law and criteria that
govern the line drawing process have a direct impact on transparency. Because
delimitation is highly technical and involves the participation of experts with
particularized knowledge, making a complex process accessible to the public can be an
enormous challenge. Until recently, with the entrance delimitation software, achieving
meaningful delimitation transparency was quite difficult. Numerous tools now enable
a level of public understanding of and participation in the delimitation process not
previously possible.

In the United States, during the 2020 redistricting round, free and publicly-available
tools enabled members of the public to gauge the fairness of proposed maps with
unprecedented ease. A website called Planscore provides one example of a tool
allowing any member of the public to upload a proposed map and evaluate maps’
fairness. By way of illustration, Figure 1 depicts a Planscore measure of partisan
fairness of Wisconsin’s 2022 U.S. congressional map.

Figure 1. Planscore 2022 Wisconsin U.S. congressional example?®

Efficiency Gap [ Partisan Bias [ Mean-Median [ Declination [GJ
+8% Republican
Republicans would win 8.0% extra seats in a hypothetical, perfectly tied election.
How Does This Partisan bias is the difference between each
Pl 2 party's seat share and 50% in a hypothetical,
an Compare? portecty i loction. Lot more e

This plan is more skewed than 62% of the Partisan Bias ¥

enacted plans we have analyzed nationwide.

Seat Share at 50% of the
Vote

D
R
1] 25 50 75 100

+25% D Balanced +25% R

25 Depicting Planscore’s partisan bias measure in Wisconsin’s 2022 U.S. Congressional map. Other
online tools available to assist Americans in understanding and evaluating state and federal legislative
districting proposals include the Princeton Gerrymandering Project, All About Redistricting.
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Meaningful delimitation transparency requires public education and tools to assist
members of the public in engaging the process.

Some elements of both structural and substantive transparency are more difficult
to measure than others. For example, what constitutes detailed and unambiguous
legal authorities? Must the entire redistricting process be mandated by public positive
law? Similarly, what constitutes an adequate public explanation of the line drawing
process? How much detail must map drawers provide in justifying their lines for full
transparency to be achieved? Here we seek to highlight different ways countries have
navigated these difficult questions.

1.1 Assessing delimitation transparency

With these variables in mind, identifying metrics to assess the degree of
delimitation transparency is a challenge. In 2012, a U.S. organization called the Center
for Public Integrity (CPI) introduced the following list of questions as its basis for a
grading system that rated the transparency of U.S. state line drawing processes:

e Are public meetings held on the redistricting process?
e Are public hearings held to solicit input on new district maps?
e Are schedules of these meeting and/or hearings available to the public
(in advance)?
e Does the government accept redistricting plans submitted by the
public?
e Does the government make a redistricting website or online source of
redistricting information available to the public?
This set of metrics provides a helpful starting point. For purposes of the present study,
drawing from the discussion above, we add two more to address structural
transparency concerns:
e Is the national census undertaken at regular intervals?
e Does line drawing occur at set, predetermined intervals?

These criteria: regular intervals; the existence of public meetings; the ability of
members of the public to provide input; the advance publication of delimitation body
meeting times; and the degree to which online delimitation resources are available will
inform the comparisons provided in Part Ill.

1.2 Downsides of delimitation transparency

It is worth pausing to consider whether transparency in delimitation is an
unmitigated good. Scholars have begun to examine government transparency’s
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downsides.?® Reasons to be skeptical of transparency in line drawing are multiple.
First, injecting transparency mechanisms can lead to inefficiencies and heightened
cost. It takes time and resources to integrate transparency into delimitation processes.

Another critique of transparency in line drawing is that public glare hinders the
push and pull needed to draw maps. U.S. scholar Jonathan Rauch argues convincingly
that transparency can rob the deliberative process of the breathing space needed to
make deals and seek compromise.?’” Bureaucrats, experts, and political parties may be
better equipped to counterbalance each other without public glare.?®

And finally, well-financed interests can manipulate public participation and input
mechanisms.?® In practice, only groups with sufficient sophistication and resources will
follow and engage in the delimitation process. Such groups may seek outsized
influence, distorting public input processes. Florida witnessed a version of this
phenomenon during the 2010 cycle. A newly-added provision of the Florida
constitution banning partisan gerrymandering required a court to examine political
influence in the process.?® Judge Terry Lewis found that, among other abuses, well-
funded political operatives had seeded public comment forums with people posing as
“interested citizens” to advance a specific political agenda.3!

26 See e.g., Lawrence Lessig, Against Transparency, NEw RepusLIC (Oct. 9, 2009) (noting concern that
transparency in the digital age, “will simply push any faith in our political system over the cliff”’); Pierre
Rosanvallon, COUNTER-DEMOCRACY: POLITICS IN AN AGE OF DISTRUST 259 (Arthur Goldhammer trans., 2008)
(arguing transparency “engenders the very disillusionment it was intended to overcome”); Christina
Garsten & Monica Lindh de Montoya, Introduction: Examining the Politics of Transparency, in
TRANSPARENCY IN A NEW GLOBAL ORDER: UNVEILING ORGANIZATIONAL VISIONS 7 (Christina Garsten & Monica
Lindh de Montoya eds., 2008); (“[O]ne may wonder whether [formal transparency] measures do not in
fact serve to amplify a sense of insecurity and mistrust, rather than to ease uncertainty and restore
trust.”).

See JONATHAN RAUCH, PoOLITICAL REALISM: HOw HACKS, MACHINES, BiG MONEY, AND BACK-ROOM DEALS CAN
STRENGTHEN AMERICAN DEMOCRACY 21 (Brookings 2015), (“We live in a world of second and often third
choices, and in order to govern one must make decisions and engage in practices which look bad up
close and are hard to defend in public but which, nonetheless, seem to be the best alternative at the
time.”). See also Steven F. Huefner, The Neglected Value of the Legislative Privilege in State Legislatures,
45 WM. & MARY L. Rev. 221, 224 (2003) (in the context of debating legislative privilege, discussing the
benefits of “freeing legislators to deliberate more candidly and creatively among themselves and their
staff by granting them fuller autonomy and allowing them to preserve confidences where desired.”).

28 See infra 4. Mexico.

2% Bruce E. Cain, The Transparency Paradox, 11 AMm. INTEREST 26, 28 (2015) (“If interest groups ...
capture the public comment and participation opportunities, it exacerbates the problems that come
with having so many veto points.”).

30 FLA. CONST., art. IIl, §§20-21.

31 Romo v. Detzner, 2nd Jud. Cir. Leon County, Fla (July 10, 2014) (noting that, “[a] group of
Republican political consultants or operatives did in fact conspire to manipulate and influence the
redistricting process. They accomplished this by writing scripts for and organizing groups of people to
attend the public hearings to advocate for adoption of certain components or characteristics in the
maps, and by submitting maps and partial maps through the public process, all with the intention of
obtaining enacted maps for the State House and Senate and for Congress that would favor the
Republican Party.”).
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Proceeding with a healthy skepticism of the ability of transparency mechanisms to
deliver fairness and accountability, Part Ill examines the degree of structural and
substantive transparency measures in six countries: the United States, Canada,
Mexico, Italy, New Zealand and India.

PART III
1. Delimitation Transparency: Comparative Approaches

The discussion below analyzes delimitation transparency in the United States,
Canada, Mexico, Italy, New Zealand, and India. These six countries supply geographic
diversity. Each of these countries also feature at least partial use of single-member
districts with first-past the-post representation. We begin our analysis with the North
American continent, starting with the birthplace of “gerrymandering,” the United
States, moving north across the border to Canada, and then south to Mexico. In
continental Europe, Italy provides an example of a country with a complex
representational mix. Lastly, the world’s largest democracy, India, and a pioneer in
redistricting, New Zealand, were selected to round out this small survey. Analysis of
each country starts with a brief overview of the system of representation in its national
legislature, then provides a thumbnail description of the line drawing process for that
body, and finally describes transparency features (or lack thereof) within each
country’s process.

The findings from each country examined below can be summarized by Table 1
below. As the United States differs from state to state with respect to all metrics
(except set dates for census and redistricting, which are regular and set by law), the
United States is excluded from this chart.

Table 1. Redistricting transparency comparison

Transparency Metric Canada Mexico New India Italy
Zealand
Set dates for census | X X X X X
Set dates for redistricting | X X X - -
Public Meetings | X - X X -
Meeting schedules publicly available | X - X X -
Publication of draft maps | X - X X -
Opportunity for general public input | X - X X -
Online sources of redistricting | X - X X -
information provided
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2. United States
2.1 Political system of representation

The United States is a federal republic with a national legislature comprised of the
U.S. House of Representatives and the Senate. The four-hundred thirty-five members
of the U.S. House of Representatives are elected from single-member, first-past-the-
post elections. The U.S. Senate consists of 100 members with two senators per state,
irrespective of state population.

2.2 Redistricting & Census Legal Authorities

Seats in the House of Representatives are allocated to states proportionate to state
population, keyed to the decennial U.S. Census mandated in Article | Section Il of the
U.S. Constitution. The U.S. Constitution delegates to states the power to draw lines for
U.S. House of Representative districts.3 In 39 states, state legislatures draw legislative
lines for U.S. congressional seats. In ten states (including Virginia’s hybrid model),
independent commissions limit direct participation of elected officials in drawing
legislative lines.? For U.S. congressional districts, U.S. law prohibits malapportionment
beyond a 1% deviation. In practice, maps commonly feature 0% population
deviation.3*

2.3 Transparency in Procedure

A full accounting of transparency measures employed by state redistricting bodies is
not possible here given wide variation among U.S. state processes.® Generally
speaking, most processes feature set intervals for line drawing, public meetings,
advanced publication of meeting times, and some online redistricting resources.® That
said, some states go far further than others in providing meaningful transparency. In
states with independent redistricting commissions, transparency is prioritized.
Michigan provides an example. In 2018, Michigan voters, through the Michigan
constitution’s direct democracy mechanism, amended the state constitution to

32U.S. CONsT., art. |, § 4.

33 As for the remaining states, as of the 2020 U.S. Census, the populations in Alaska, Delaware,
Montana, North Dakota, South Dakota, Vermont, Wyoming are not large enough to merit more than
one district for the House of Representatives. Who Draws the Lines, ALL ABOUT REDISTRICTING (LOYOLA LAW
SCHooL).

34 National Conference of State Legislatures, 2020 Redistricting Deviation Table (Nov. 9, 2023).

35 For further information on state redistricting procedures, see ALL ABOUT REDISTRICTING supra note
34.

36 Baker v. Carr, 369 U.S. 186 (1962).
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remove line drawing power from its legislature and install an independent redistricting
commission. The constitutional amendment establishing the new commission featured
multiple affirmative transparency mechanisms, including requiring public meetings
throughout the state to educate the public about the work of the commission;
publication of draft maps—including supporting data—for public evaluation and input;
avenues of public input before and during the process; and prohibitions preventing
commissioners from discussing maps in closed-door sessions.3” Though not perfect,3®
Michigan’s 2020 redistricting round was the most transparent in its history.

In some U.S. states, transparency mechanisms are minimal. Particularly in states
where legislatures draw the lines, line drawing decisions may occur largely out of
public view. In some states, legislative privilege prevents post-hoc access to records
relating to the line drawing process.® Yet even states where legislatures draw the
lines, greater public awareness of political manipulation of the redistricting process has
resulted in increased pressure for greater transparency; lawsuits (sometimes spanning
throughout the ensuing decade) are a regular feature of the redistricting process in
many U.S. states.

3. Canada
3.1 Political system of representation

Canada’s political system, which draws heavily from the United Kingdom’s,*° is a
constitutional monarchy with a parliamentary system of government. The Governor in
Council, which declares the effectiveness of the final maps, consists of Canada’s Prime
Minister and the Cabinet.*

Parliament is composed of the Senate and the House of Commons. The Senate is
filled by appointment; the House of Commons consists of 338 members who are
elected by Canadian citizens. Each member of the House of Commons represents an
electoral district, also known as a “riding.”*> There are 338 districts. Canada’s districts
all rely on first past the post, single member districting in which the candidate with the
highest number of votes wins a seat in the House of Commons.*3

37 See MICH. CONSsT., art. IV, §§ 6(8)-(11).

38 Detroit News, Inc. v. Indep. Citizens Redistricting Comm'n, 508 Mich. 399 (2021) (holding, inter
alia, state constitutional redistricting transparency requirements trump commissioners’ assertions of
attorney-client privilege).

3% Rebecca Green, Redistricting Transparency, 59 Wm & MARY L. REv. 1787, 1800-1803 (2018).

40 canada’s Political System, ELECTIONS CANADA.

41 Cabinet, CANADA.

42d.

B1d.
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3.2 Redistricting & Census Legal Authorities

Canada’s Parliament passed the Electoral Boundaries Redistribution Act (EBRA) of
1964 seeking to model its redistribution model on Australia’s reforms to reduce
partisan influence and to “increase the public's awareness of and involvement in the
redistribution process.”** The EBRA created the independent commission model and
enables the public to present suggestions and objections to the commission’s
redistribution proposals.

The Chief Statistician, a nonpartisan civil servant who heads Statistics Canada,
releases population data for each province following its national census. In accordance
with the Statistics Act, Statistics Canada conducts a national census every five years in
years ending in 1 and 6.% Canadian law requires redistricting after each decennial
census ending in 1. At such time, Canada’s Chief Election Officer receives the data and
distributes it to each province. The distribution of seats for the House of Commons is
based on a clearly-established representation formula contained in the Constitution
Act of 1867.% Canada allows for malapportionment deviation of plus or minus 25
percent from the quotient. A commission may exceed this limit “extraordinary
circumstances.”#

3.3 Redistricting Body Composition

Within six months of the first day of the month the decennial census is taken or
within 60 days after publication of the census, whichever is sooner, provincial
commissions must be established by the Governor in Council.*® In each province in
Canada, an independent electoral boundary commission is responsible for
redistributing seats.

Each of the ten commissions is composed of three members. Each commission is
chaired by a judge appointed by the chief justice of the province and has two other
members appointed by the Speaker of the House of Commons.* The Speaker may not
appoint a member of the Senate or House of Commons or a member of a legislative
assembly or legislative council of a province.”® Beyond that limitation, there are no

44 Canada: Representation in Parliament, ACE PROJECT.

45 Appendix 1.1 — Legislation, STATISTICS CANADA.

46 See id; Canada’s representation formula, ELECTIONS CANADA; Handley & Grofman, supra note 1 at
12-13.

47 Canada: Representation in Parliament, ACE PROJECT.

48 RSC 1985, ¢ E-3, s. 3 [EBRA]; FEDERAL ELECTORAL DISTRICTS REDISTRIBUTION 2022.

4 Anthony J. Gaughan, To End Gerrymandering: The Canadian Model for Reforming the
Congressional Redistricting Process in the United States, 41 Cap. U. L. Rev. 999, 1053 (2013) (“Canadian
judges are not elected, and thus their involvement underscores the nonpolitical nature of the
commissions.”).

S0 RSC 1985, c E-3, s. 10.
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restrictions on who the Speaker may appoint or required justifications of their
appointments. Elections Canada, the administrative body responsible for administering
Canada’s elections, often submits a list of recommended appointees.>® Generally,
university professors or non-elected staff in legislative assemblies serve as
commissioners.>?

3.4 Transparency in Procedure

The Chief Electoral
Officer calculates seats

allocated to each
province.

Publication of
commission
proposals

Publication of
census data

Commissions
formed

Public Hearings

Commissions
consider
objections

Boundaries
Established

Objections from
MPs

Representation
order

Completion of the report

Each commission develops a boundary proposal for its province. While the EBRA
sets out population equality as the major purpose of design,>? the EBRA also requires
commissions to consider communities of interest and “manageable geographic size[s]
for districts in sparsely populated, rural or northern regions of the province.”>* Great
discretion is afforded to commissions in selecting which factors to emphasize, leading
at times to disparities between provinces in the weight afforded to each factor.>>

Proposed maps are published in the Canada Gazette and at least one newspaper of
general circulation. Such notices include the time and place of public hearings.>® In
preparing the proposal, commissions must, “with all reasonable dispatch,” set out
their reasoning for dividing the districts as they did.>” Each commission must hold at
least one public hearing at least 30 days after the publication of its proposal.*® Local
jurisdictions, political parties, members of Parliament (MPs), candidates for
Parliament, political activists, local commercial and nonprofit organizations, and other
interested citizens have all offered comments on proposed federal redistribution
plans.>®

51 Handley & Grofman, supra note 1 at 13.

52 Canada: Representation in Parliament, ACE PROJECT.

53 RSC 1985, ¢ E-3, s 15(1)(a).

54 RSC 1985, ¢ E-3, s 15(1)(b).

55 Michael Pal, The Fractured Right to Vote: Democracy, Discretion, and Designing Electoral Districts,
61:2 McGiLLL. J., 1, 8-9 (2015); Handley & Grofman, supra note 1 at 17.

%6 R.S., 1985, c. E-3, 5. 19.

57R.S., 1985, c. E-3, s. 14.

8 Aaron Wherry, Some MPs are unhappy with new riding maps — luckily, it’s not up to them to
decide, CBC (Aug. 25, 2022).

59 Canada: Representation in Parliament, ACE PROJECT.
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Within ten months from the date that the chairperson received the census, each
commission must submit a report to the House of Commons.®® MPs may then file
written objections with the designated parliamentary committee. These objections
must be signed by at least 10 MPs.®! The commission then considers the objections
and submits the final report to the Speaker of the House of Commons through the
Chief Election Officer. Commissions are not required to change lines in response to
public comments or objections, maintaining their independence in delineating
electoral districts.

Next, commissions submit a finalized report, known as a “representation order,” to
the Prime Minister. Within five days, the Governor in Council “shall by proclamation
declare the representation order to be in force.”®? In a sense, the districts are returned
to political actors at this stage. However, this stage has been interpreted by past
Canadian governments to be procedural. There is no record of the Governor in Council
ever failing to declare a representation order to be in force or seeking to amend a
representation order.

Canada’s most recent redistribution commenced in October 2021 and was
completed in October 2023. The new districts go into effect on the first dissolution of
Parliament that occurs, at least seven months after the day the districts were
finalized.%?

Canada’s redistricting process is characterized by explicit legislative mandates for
the procedural aspects of redistricting that afford broad substantive discretion to its
independent commissions. Canada builds substantive transparency measures into its
process, though for the most part Canada’s political culture has not produced heavy
public pressure on the redistricting process or litigation involving its lines.

4. Mexico
4.1 Political system of representation

Mexico, a federal republic, has a bicameral Congress comprised of the Chamber of
Deputies, elected for three-year terms, and the Senate, elected to six year terms.®*

Both chambers are elected through mixed-member electoral systems, using FPTP and
[Party] List PR.”®> Mexico’s mixed systems allows it to achieve a high degree of

80R.S., 1985, c. E-3, s. 20.

61 “In 2012, for instance, the 13 Conservative MPs in Saskatchewan objected when the province’s
commission decided to eliminate some blended urban-rural ridings around Regina and
Saskatoon.”Wherry, supra note 59.

®2R.S., 1985, c. E-3, 5. 25.

8 Timeline for the Redistribution of Federal Electoral Districts, FEDERAL ELECTORAL DISTRICTS
REDISTRIBUTION 2022.

64 Mexico: Democratization Through Electoral Reform, ACE PROJECT.

65 Mexico: Democratization Through Electoral Reform, ACE PROJECT.
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proportionality between votes and seats.®® For comparison sake, discussion here
focuses on line drawing for the single member districts of the Chamber of Deputies
(senators in Mexico are elected in multi-member districts).

In the Chamber of Deputies, 300 members are elected by plurality vote in single-
member constituencies; 200 members are elected through a closed-list proportional
representation system.®” The 300 FPTP seats are apportioned to the 32 Mexican states
in proportion to population, with the restriction that no state can have fewer than two
seats.

4.2 Redistricting & Census Legal Authorities

An autonomous agency has conducted the census regularly since 1900 in every year
ending in 0.8 However, Mexico’s constitution does not mandate a redrawing of
electoral boundaries every 10 years.®® Mexico’s constitution establishes two agencies
responsible for undertaking the census and redistricting, its National Institute of
Statistics and Geography (INEGI) and its federal agency responsible for administering
elections, the National Electoral Institute (INE), respectively.”® Mexico has no set
malapportionment deviation standard. In practice, the INE has set internal standards
that have varied between 10-15%."*

4.3 Redistricting Body Composition

Mexico’s redistricting authority is delegated to the INE, a formally independent
electoral management body headed by a non-partisan executive multimember board
known as the Consejo General (CG).”> The CG is composed of eleven board members
with voting powers, as well as party and legislative representatives from every
registered party that do not have voting power. The CG appoints a Technical
Committee (TC), chaired by the executive director of the registry of voters and
composed of external experts in areas such as demography, cartography, statistics,
optimization, and indigenous populations. The TC is responsible for producing

66 The Mexican Electoral System, INSTITUTE NACIONAL ELECTORAL.

67 United Mexican States, |FES ELECTION GUIDE.

68 Subsistema de Informacién Demogrdfica y Social, INEGI.

8 Article 53 of Mexico’s constitution states “that whenever the decision to redraw districts is taken
by the federal electoral authority, this activity should be performed in accordance with the available
information produced by the latest population census.” See CPEUM, art. 53; Handley & Grofman, supra
note 1 at 47.

70 CPEUM, art. 26; art. 41, V, § B.

I Trelles et al., supra note 23, at 83. at 83.

72 INE is delegated broad authority in its statutory mandate, la Ley General de Instituciones y
Procedimientos Electorales (LEGIPE); Plan de trabajo.
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congressional map blueprints for every state according to a computer algorithm using
an explicit scoring function.”® The TC is responsible for national and local line drawing.

4.4 Transparency in Procedure

Political Parties . Political Parties .
9 . TC Generates TC Submits TC Selects Final
INE's CG Appoint TC Grr i Submit Counter Seenariar Submit Counter Scenario
Proposals Proposals

The INE implements Mexico’s constitutional mandate for “maximum transparency
and objectivity.”’* The institution’s guiding principle of “maxima publicidad (maximum
transparency)” states that INE guarantees that “all actions and information—unless it
is restricted by law—will be made publicly available.” As described below, the
accessibility and transparency provided to the public have largely failed to reach this
objective in reality.””

Mexico has fully embraced computer algorithms to assist line drawing. The INE
employs expert cartographers who rely on an automated redistricting algorithm to
generate congressional map blueprints.

The TC begins by producing a first scenario map, using an algorithm that takes into
account a set of weighted criteria, such as population, geometric compactness,
transportation time within the district, geographic continuity, and geographic
criteria.”® Once the preliminary map is drawn, parties can formulate counter proposals
to the computer-generated district lines. Counter proposals may be adopted if they
objectively improve upon the computer-generated solutions. Brandeis University
Professor Alejandro Trelles summarizes the process succinctly:

First, the TC produces the “first scenario” map for each state using an in-
house optimization process. The committee defines the type of
optimization algorithm to be used, the number and type of restrictions
included in the cost function, and assigns the weight that each measure
will receive (with a cost function, lowest-scoring plans are considered
“best”’). Then, political parties represented within INE’s national and local
oversight commissions, respectively known as Comisién Nacional de
Vigilancia (CNV) and Comisiones Locales de Vigilancia (CLVs, one for each
of 32 states), can propose alternative plans.

3 Trelles et al., supra note 23, at 81.

"Md. at 81. (“The institution’s guiding principle of ‘maxima publicidad (maximum transparency)”
states that INE will guarantee that “all actions and information—unless it is restricted by law—will be
made publicly available.”).

5 |d. at 96.

78 Criterios y Reglas Operativas para la Distritacién Nacional 2021-2023, INE.
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As the parties formulate counter-proposals to the machine-generated
map, they are constrained by the scoring function—the TC is ostensibly
bound to adopt the plan that scores best. Third, the TC then evaluates all
suggested plans and selects a ‘““second scenario” from among the first
scenario and the parties’ counter-proposals. Fourth, the parties are invited
a second time to present counter-proposals. Finally, the committee then
evaluates all suggested plans—from among the set of plans that includes
the second scenario and second-round counter-proposals, selects a final
scenario, and recommends it to the board for adoption.”’

Maps are given mathematical scores. The TC will typically adopt best-scoring map.
An exception known as “criterion 8” allows the TC to consider “suboptimal scoring
plans proposed by the political parties” if the parties unanimously endorse a proposed
plan.’®

Mexico’s redistricting process does not include a role for the general public to
submit input. Only after the process is complete is the public provided the data and
statistics that would allow it to technically check the TC’s work.”® Redistricting software
is made available only to the political parties and the TC during the redistricting
process. The technical redistricting process remains largely inaccessible to citizens or
external actors, and is difficult for scholars or even redistricting specialists to
comprehend after the fact.®

Mexico’s process features no public hearings. The closest analog are limited public
consultations with indigenous communities after the algorithm-generated districts are
created. Still, indigenous groups consulted are not given access to the partisan plan
proposals or to the software used by parties to formulate counter-proposals during the
different stages of the process.®! Rather, accountability depends on the institutional
roles of the CNV and CLVs, which are composed of the political parties themselves.??
Party involvement within the CNV and CLV, as well as at the CG level, ensures (in

"7 Trelles et al., supra note 23, at 86 (“Overall, we find that: (i) the core information necessary to
evaluate the consistency of rules and outcomes is not available to the public, (ii) the information that is
made available is not readily discoverable in a single repository, (iii) the necessary information to
understand the decision- making within the process is—partially—made available only ex-post, and (iv)
not all core information is available in accessible formats facilitating the evaluation of the consistency
between rules and outcomes.”)

8 See id. at 84.

% |d. at 85.

80d. at 87, 96.

811d. at 88.

82 Atribuciones de la Comisién Nacional de Vigilancia, INE; Plan de Trabajo del proyecto de la
Distritacion Nacional 2021-2023, INE; Trelles et al., supra note 23, at 96 (“We believe that these agency
deficiencies are not significant because in Mexico’s electoral management system political parties are
well served by playing an active monitoring role in redistricting. That is, the inclusion of parties as
oversight agents seems to be working quite well within Mexico’s electoral bureaucracy... This partisan
accountability system, however, is restricted to parties and bureaucrats in a closed door environment.”)
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principle) that wide ranging interests are represented. Line drawing disputes are
resolved within the INE structure or resolved before a tribunal specialized in election
matters known as the Tribunal Electoral del Poder Judicial de la Federacién (TEPJF).83

In sum, Mexico’s reliance on mapping software and algorithmic decision making
seeks to trim the process of political mischief. This may in part explain why Mexico
touts transparency as a core value in redistricting but in practice incorporates few
public substantive transparency measures.

5. New Zealand
5.1 Political system of representation

New Zealand is a constitutional monarchy with a parliamentary system of
government. In parliament, a unicameral legislature, there are 120 members of the
House of Representatives. Its mixed member proportional electoral system is styled
after the German system and seeks to reduce the representation distortions
emanating from single member district systems through use of a party list system.?* Of
the 120 seats, 72 members are elected from single member districts.®> Single member
districts are divided into two types: General and Maori (the largest indigenous
population in New Zealand comprising approximately 17 percent of New Zealand’s
population).®® In the last redistricting cycle in 2018, 7 of the 72 districts were Maori
districts.®’

5.2 Redistricting & Census Legal Authorities

Authority for New Zealand’s redistricting process is clearly delineated in the
Electoral Act of 1993. This legislation provides that the census, undertaken every five
years, triggers the redistricting process.® The redistricting process must be completed
within a tight timeframe of six months.® In turn, the Electoral Act requires that as
soon as possible after each periodical census, the commission, the Government

83 Disputes at this body are not common.

84 New Zealand: Drawing Electoral Districts to Guarantee Minority Representation, ACE PROJECT.

8 The number of South Island general seats are fixed at 16 but the North Island general seats and
Maori seats are calculated prior to each boundary review using statutory formula in sections 35 and 45
of the Electoral Act.

86 See ACE PROJECT, supra note 85; Maori population estimates: At 30 June 2023, Stats NZ.

87 REPRESENTATION COMMITTEE, NZ Electorate Boundary Review (2020).

8 Data and Statistics Act 2022. A longer delay may occur when the census occurs in the same year as
the general election, as the boundary review cannot start in the same year as a general election.

8 See Handley & Grofman, supra note 1 at 33.
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Statistician, and the Surveyor-General must commence the redistricting process.®® The
Act allows for a malapportionment deviation from the quota not exceeding 5%.°! New
Zealand’s five year cycle is a rapid pace in comparison to the other countries discussed
here.®?

5.3 Redistricting Body Composition

Known as the Representation Commission, New Zealand’s Commission is composed
of the following seven individuals:

a) Surveyor-General;

b) Government Statistician;

c) Chief Electoral Officer;

d) Chairperson of the Local Government Commission;

e) Two persons (not being public servants directly concerned with the
administration of this Act or members of the House of Representatives),
appointed by the Governor-General by Order in Council, on the nomination of
the House of Representatives, as members of the Commission, 1 of those
members nominated to represent the Government and 1 to represent the
Opposition;

f)  One person (not being a public servant directly concerned with the
administration of this Act or a member of the House of Representatives),
appointed as a member of the Commission by the Governor-General by Order
in Council, on the nomination of the members of the Commission who hold
office under paragraph (a) or paragraph (b) or paragraph (c) or paragraph (e),
or a majority of them, to be the Chair- person of the Commission.

In this seven-member statutory body, four of the members are members of the
public service and two members are appointed by the Governor-General, following
nomination by parliament. This structure guarantees representation of the ruling
Government and the opposition.?® The seventh member serves as the Chairperson and

% Electoral Act of 1993, Part 3, §35.

91 |d. at §36; DAVID BUTLER & BRUCE CAIN, CONGRESSIONAL REDISTRICTING: COMPARATIVE AND THEORIES
PERSPECTIVES (1992) (New Zealand’s 5% deviation standard is one of the closest to the U.S.” one person,
one vote standard.) The quota is relevant for determining the number of electorates, which is calculated
by the Government Statistician. As each district cannot exceed the quota, malapportionment may
trigger adjustments to the number of electorates.

92 See Handley & Grofman, supra note 1 at 30.

% Id. at 31-32 (“The role of the two appointed commissioners is open to various interpretations.
Some define it as liaising between the commission and politicians— facilitating direct access to the
leaders of the parliamentary parties they represent, consulting with parties and politicians and
conveying party information to the commission, and ensuring that the whole process is open and
democratic. Others tend to see the appointed commissioners more as advocates for their respective
parties (although not to the extent that they are openly partisan), who bring a different perspective to
the debating table and who add credibility to the commission’s eventual decisions.”).
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is nominated by the other member of the Commission. The Governor-General appoints
the seventh member from this list of nominees. Since 1956, this chairperson has
always been a member of the judiciary.

For Maori districts, New Zealand alters the commission to increase Maori
participation by adding the chief executive of Te Puni Kokiri (the New Zealand
government’s principal policy advisor on Maori wellbeing and development) and two
appointed persons to represent the Government and Opposition who are Maori.>*

New Zealand’s Representation Council (RC) is notable in that it does seek to
establish a “nonpartisan commission,” an objective that has been criticized by scholars
such as Bruce Cain and Robert Dixon.% Instead, it establishes a type of bipartisan
commission, in which the partisans consist of a minority of the commission. This allows
the RC to extract the benefits of partisan involvement, while avoiding some of the
more problematic practices of redistricting, such as zero-sum gamesmanship and
political stalemates.

5.4 Transparency in Procedure

Publication of C(_Jun_ter Cc?un'_cer Public Reportof
R objections Objections e the
period Published Commission

Party { Publication of Objection
First Meeting of RC Submissions Deliberations Proposed Period
Commence Electorates

Before commencing their duties, the Commission allows the political parties and
independent MPs to make private submissions.”® As the provisional boundaries
prepared by the Surveyor-General have not been presented to the Commission at this
point, “the submissions tend to focus on how each party thinks the rules of
redistribution should be interpreted,” such as which criteria should take priority when
coming into conflict with others.®” Once the Representation Commission commences
formal deliberations, it must publish its final redistribution plan within six months.®®

The Commission is required to take into consideration criteria such as, existing
boundaries of the General electorate, communities of interest, facilities of
communications, topographical features, and any projected variation in the General

%4 Electoral Act of 1993, Part 3, §28.

9 See Handley and Grofman, supra note 1 at 38.

9 Electoral Act of 1993, Part 3, §34, §43. The Commission is responsible for deciding how it conducts
its business and therefore future commissions could open the submission process to the public as part
of the redistricting process.

97 See ACE PROJECT, supra note 85.

98 See REPRESENTATION COMMISSION, supra note 88, at 2.
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electoral population of those electorates during their life.*® In addition, and uniquely in
this study, the RC is required to give consideration to a separate set of criteria for
M3ori electorate boundaries.'®

New Zealand’s public comment process is particularly noteworthy for providing
multiple forums for public comment and accessibility. Once the RC maps (and
summaries of reasons) are released, an objection period is opened.'! The proposed
districts are published and distributed for public display in libraries, council offices,
Electoral Commission offices, and Te Puni Kokiri regional offices. Nationwide
advertising is conducted, announcing the release. Avenues include online, print, out-
of-home (e.g. street posters), and radio announcement. Interactive maps are
published, in which citizens can compare the old maps to newly- proposed draft maps.

Objections may be submitted online or in print.1% All objections are published
followed by a counter-objection stage opened the following day.'%® Objections and
counter-objections can come from a variety of sources: political parties, individual
MPs, statutory and ad hoc authorities, community groups, individual electors and,
occasionally, administrators involved in running elections.'%* During the submission
process, individuals, parties and organizations may participate and their participation
is publicly disclosed. After closing the counter-objection stage, public hearings are held
across New Zealand.'® The Commission’s proposed boundaries are then reconsidered.
In practice, after the objection process closes, the RC has avoided making changes that
have not subject to objection or counter-objection.’®® The RC then publishes its final
report, the plan becomes final and unchallengeable. New Zealand’s redistricting
process is then complete.

New Zealand’s process is notable both for its formalized inclusion of objection and
counter-objection rounds, for its explicit inclusion of its Maori population formally in
the process, and the degree to which its procedures formally encourage and enable
substantive transparency.

% Beyond population equality, there is no “clear-cut order of priority” among the remaining criteria.
See Handley & Grofman, supra note 1 at 36.

100 Gee REPRESENTATION COMMISSION, supra note 88, at 13.; Electoral Act of 1993, 45(6).

101 See REPRESENTATION COMMISSION, supra note 88, at 14.

102 1d, at 14 (noting that 332 individual objections were submitted in 2019; 248 of those were related
to the proposed boundaries).

103 1d, (noting that 106 counter-objections were submitted in 2020, 88 of those relating the proposed
boundaries boundaries).

104 See AcE PROJECT, supra note 85.

105 See REPRESENTATION COMMISSION, supra note 88, at 14 (There were 36 oral submissions in 2020).

106 See REPRESENTATION COMMISSION, supra note 88, at 13.
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6. India
6.1 Political system of representation

India’s system of governance is a federal parliamentary republic loosely modeled on
the British parliament system. The parliament consists of an upper and lower house
(the Rajya Sabha and Lok Sabha).}?” Rajya Sabha members are chosen by state
legislatures.’®® The 543 members of the Lok Sabha are elected directly by Indians
through FPTP elections in single member electoral constituencies.'® The number of
seats in the Lok Sabha have been capped since 1976, ostensibly due to family planning
policies and a fear of rewarding states that failed to adhere to these policies with more
representation, even as India has seen explosive population growth since then.0
Some scholars argue that family planning justifications are “smokescreen(s] for more
direct political considerations.” !

The freeze is currently scheduled to be lifted in 2026, although debates between
northern and southern states on the best path forward persist.'!?

6.2 Redistricting & Census Legal Authorities
India’s constitution guarantees its citizens proportional representation through

Article 81, which provides that each state must receive seats in proportion to its
population and must allocate those seats to constituencies of roughly equal size.*3

107 Gareth Price, Democracy in India, CHATHAM HOUSE (Apr. 7, 2022).

108 Shruti Rajagopalan, Demography, Delimitation, and Democracy, SUBSTACK: GET DOWN AND SHRUTI
(July 7, 2023) (“Article 80 capped the maximum number of Rajya Sabha (upper house/council of states)
members from states at 238, with an additional 12 members designated for functional representation or
nomination. However, the most interesting aspect of Indian bicameralism is that the original
constitution allowed for no malapportionment in either house of Parliament. It required that Rajya
Sabha members from states also be chosen by the state legislature ‘in accordance with the system of
proportional representation by means of the single transferable vote.” This differs from other systems,
like the U.S., where each state, irrespective of population, gets the same number of electoral seats in
the upper house, e.g. two Senate seats per U.S. state.”).

109 Lakshmi lyer & Maya Reddy, Redrawing the Lines: Did Political Incumbents Influence Electoral
Redistricting in the World’s Largest Democracy? (Working Paper), HARVARD BUSINESS ScHooL (Dec. 19,
2013); India — First Past the Post on a Grand Scale, ACE PROJECT.

110 sanjay Kumar, Fourth Delimitation Commission: Old and New Issues, ECONOMIC AND POLITICAL
WEEKLY (Mar. 22, 2003).

111 See Handley and Grofman, supra note 1 at 87.

112 |shadrita Lahiri, How census-based delimitation for Lok Sabha seats could shake up politics &
disadvantage south, THE PRINT (Dec. 29,2022).

113 Milan Vaishnav & Jamie Hintson, India’s emerging crisis of representation, IDEAS FOR INDIA (May 29,
2019).
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This provision approximates the one person, one vote principle.!** Article 82
subsequently calls for the reallocation of seats after every census based on updated
population figures. This provision aside, redistricting has occurred irregularly.

The Census Act of 1948 does not “bind the government to conduct the Census on a
particular date or to release its data in a notified period.”'* In practice, India has
conducted its census in the second year of each decade (i.e., years ending in 1).1%©
Notably, the Indian government postponed the most recent census in 2021 in light of
the COVID-19 pandemic. The release of India’s census has not automatically triggered
the redistricting process historically. Article 82 requires that redistricting take place
after completion of the census, but this requirement does not go into effect until after
2026.1Y7

The details of the redistricting process and great discretion are left in the hands of
Parliament through the passage of Delimitation Commission Acts.'*® India’s Parliament
has enacted four Delimitation Commission Acts since India’s founding, including the
Acts of 1952, 1962, 1972 and 2002. However, India has not reallocated seats between
states since 1972, leading to widespread malapportionment at present.!® In delaying
redistricting cycles in the past, India’s parliament has explicitly referenced family
planning as a cause for postponing redistricting.?°

As India has not yet passed a Delimitation Commission Act for its next round of
redistricting, India’s current delimitation process and transparency measures
embedded within cannot be determined. As a consequence, India’s structural
redistricting transparency is notably lacking; how it unfolds remains in the hands of
India’s political actors. Examining past delimitation commissions provides some insight
into what the next delimitation commission might look like for the world’s largest
democracy.

In 2002, parliament passed the 84th Amendment to India’s constitution, continuing
the delimitation freeze in place since 1972.12! The 84t Amendment postponed a fresh

114 Ursula Daxecker,Unequal votes, unequal violence: Malapportionment and election violence in
India, 57 JOURNAL OF PEACE RESEARCH, 156, 157-170 (2020).

115 Diksha Munja, Explained | The delay in the decennial Census, THE HINDU (Jan. 9, 2023).

116 See India’s Census Act of 1948.

17 INDIA CONST., art. 82.

118 See Handley & Grofman, supra note 1 at 76 (“The Indian Constitution lays down certain ground
rules for delimitation, but leaves the actual practical details for Parliament to decide, leaving the system
vulnerable to political interference and accusations of partiality.”)

119 See Vaishnav & Hintson, supra note 114; Shruti Rajagopalan, Demography, Delimitation, and
Democracy, SUBSTACK: GET DOWN AND SHRUTI (July 7, 2023), (“At the extremes: In Bihar, one Member of
Parliament (MP) represents approximately 3.1 million citizens. An Uttar Pradesh MP represents
approximately 2.96 million citizens. A Tamil Nadu MP represents approximately 1.97 million citizens.
And a Kerala MP represents approximately 1.75 million citizens.”).

1205ee Vaishnav & Hintson, supra note 114.

121 See The Constitution (Eighty-fourth Amendment) Act, 2001; Handley and Grofman, supra note 1
at 90 (“The Eighty-fourth Amendment has no transparent rationale, and the proposed justification for
the change is so clearly flawed that it is tantamount to a constitutional fraud.”).
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round of redistricting until the next decennial census, after 2026 (likely to occur in
2031).122 |n 2003, the 87" Amendment paved the way for limited redistricting to take
place based on the 2001 census, permitting district lines to change within states to
equalize populations and to “re-demarcate the electoral constituencies to be reserved
for the Scheduled Castes (SC) and the Scheduled Tribes (ST) in proportion to their
increased population share.”??® However, this last redistricting cycle did not change
the allocation of seats between states, only allowing for redistricting within each state
using the seats allocated from 1973. Commentors have noted that, assuming no
intervening fix, by 2031 “the population figures used to allot parliamentary seats to
each state will be six decades old.”1?

6.3 Redistricting Body Composition

The 2003 redistricting commission in each state of India was comprised of a former
Supreme Court judge, the Chief Election Commissioner of India, and the State Election
Commissioner of the state concerned.'? The central government appoints the state
Supreme Court judge, while each state’s governor appoints a State Election
Commissioner.'?® In addition, 2003 state commissions each included ten “associate
members” representing local political interests. These members included five
members from the state legislature and five from the national parliament representing
that state. Associate members possessed no voting rights on the commission. In some
respects, including associate members served as a transparency mechanism in itself.
Commission membership, including the associate members and State Election
Commissioner, includes members with state-specific knowledge and local political
interests. State commissions are commonly referred to as Delimitation
Commissions.t?’

6.4 Transparency in Procedure

The Delimitation Act of 2002 set out factors for state commissions to consider
including, compactness, ease of communication and “public convenience,” and

122 ee Vaishnav & Hintson, supra note 114,

123 Lakshmi lyer & Maya Reddy, Redrawing the Lines: Did Political Incumbents Influence Electoral
Redistricting in the World’s Largest Democracy? (Working Paper), HARVARD BUSINESS ScHooL (Dec. 19,
2013); Reapportionment and Redistricting in other Countries, ROSE INSTITUTE OF STATE AND LOCAL
GOVERNMENT, at 6, 8; See Handley & Grofman, supra note 1 at 75-76.

124 See Vaishnav & Hintson, supra note 114.

125 The Delimitation Act, 2002, Section 3.

126 ld

127 Changing Face of Electoral India: Delimitation 2008, DELIMITATION COMMISSION OF INDIA.
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maintenance of existing administrative and electoral lines.'?® These broad principles
and the absence of a requirement for further explanation of why lines were drawn as
they were demonstrates the lack of an important element of transparency.*?° Neither
the Act or India’s constitution set forth a permitted population deviation standard
between constituencies. That said, in the 2002 round, state commissions purportedly
set out for themselves a permissible 10% deviation, allowing for exceptions.3°

The 2002 Act also broadly delineated a public hearing process. First, associate
members of the commission were permitted to publish dissenting opinions in
conjunction with the published proposal for the delimitation of constituencies. Upon
publishing the proposal in state newspapers, the commission would “consider all
objections and suggestions which may have been received by it before the date so
specified, and for the purpose of such consideration, hold one or more public sittings
at such place or places in each State as it thinks fit.”*3! The Delimitation Commission
began its work in July of 2002 and finished in May of 2008.332 The Delimitation
Commission reported holding 130 public sittings in 24 States in India in which
approximately 7,200 people addressed the Commission and about 122,000 people
attended.’®3 It also reported revising its proposals following public demand.’3* The
2002 Act enabled India’s president to then order the new delimitation of
constituencies into force.’®> Per the Indian Constitution, the new maps cannot be
challenged in court.3¢

While India’s redistricting transparency scores low on structural transparency
mechanisms given the irregularity in timing, substantive transparency mechanisms
were at least present in the 2002 round. Perhaps the most unique feature of India’s
2002 round, namely the inclusion of non-voting partisan “associates” in its
commission, provides a degree of inoculative transparency that could serve as a useful
model.

128 The Delimitation Act, 2002, Section 9 (“(a) all constituencies shall, as far as practicable, be
geographically compact areas, and in delimiting them regard shall be had to physical features, existing
boundaries of administrative units, facilities of communication and public convenience; (b) every
assembly constituency shall be so delimited as to fall wholly within one parliamentary constituency; (c)
constituencies in which seats are reserved for the Scheduled Castes shall be distributed in different
parts of the State and located, as far as practicable, in those areas where the proportion of their
population to the total is comparatively large; and (d) constituencies in which seats are reserved for the
Scheduled Tribes shall, as far as practicable, be located in areas where the proportion of their
population to the total is the largest.”).

129 sanjay Kumar, Fourth Delimitation Commission: Old and New Issues, Economic_and Political
Weekly (Mar. 22, 2003).

130 sanjay Kumar, The Fourth Delimitation: An Evaluation, ECONOMIC AND PoLITICAL WEEKLY (Jan. 17,
2009).

131 Rjtika Chopra, Explained: Why Lok Sabha is still 543, The Indian Express (Oct. 14, 2019).

132 /d

133 Changing Face of Electoral India: Delimitation 2008, DELIMITATION COMMISSION OF INDIA.

134 /d

135 |NDIA CONST., art. 82, 170.

136 |nDIa CONST., art. 243ZG, Bar to interference by courts in electoral matters.
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7. Italy
7.1 Political system of representation

Italy is a parliamentary republic with a multiparty system. Italy’s Bicameral
Parliament is comprised of the Chamber of Deputies and the Senate. The Chamber of
Deputies has 400 members; the Senate has 200 members. Italy employs a mixed
electoral system of FPTP single-member majority and Party List proportional
representation.'® Italy also employs a mixed system of single member and multi
member districts. Approximately 5/8 or 62.5% of all districts (245 MPs and 122
senators) are elected through proportional representation. The remaining 3/8 or
37.5% (147 MPs and 74 senators) are elected using first-past-the-post in single-
member constituencies in which voters elect an individual representative.38

7.2 Redistricting & Census Legal Authorities

Article 56 of the Italian Constitution requires that the division of seats in the
Chamber of Deputies will be obtained “by dividing the number of inhabitants of the
Republic, as shown by the latest general census of the population, by 392 and by then
distributing the seats in proportion to the population in every electoral district.”*3° In
relation to the Senate, Article 57 requires that the division among Regions be “made in
proportion to the population of the Regions as per the latest general census, on the
basis of whole shares and highest remainders.” 140

In the past, Italian law required that its national census be conducted on a
decennial basis.** On October 18, 2012, the Italian Parliament passed a decree law
requiring an annual census.'® Italy did not conduct its first annual census under this
new requirement until 2018.1*3 In practice, Italy has not drawn new districts following
each annual census; redistricting timing has instead been driven by factors associated

137 A, D’Andrea, L. Spadacini, The Structure of Parliament, in V. ONIDA (ET AL.), CONSTITUTIONAL LAW IN
ITALY 121-131 (2021).

138 Marie Pouzadoux, How does the Italian electoral system work?, LE MONDE, (Sep. 24, 2022.)

139 Fight seats are distributed globally in order to provide the many lItalians living outside the country
representation.

140 |TALY CONST., art. 57.

141 Alessandra Mazzola, The Revision of Electoral Districts in Italy: the New Permanent Census System
within the Framework of Constitutional Provisions on Representation, Spadacini FASCICOLO SPECIALE N.
1(2024).

142 Art. 3, Decree-law No. 179 of 2010.

143 Alessandra Mazzola, The Revision of Electoral Districts in Italy: the New Permanent Census System
within the Framework of Constitutional Provisions on Representation, Spadacini FASCICOLO SPECIALE N.
1 (2024); Lorenzo Spadacini, Constitutional needs for the Italian process of drawing electoral districts: a
more independent Commission, less partisanship, and greater transparency and participation, Spadacini
FASCICOLO SPECIALE N. 1 (2024).
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with the extreme volatility of electoral legislation. Italy has not followed the automatic
constitutional trigger requiring redistricting following the census. Instead, Parliament
has sporadically passed laws to initiate redistricting (see Table 2). From 2005 until
2017, Italy’s electoral laws did not provide for single-member districts. In 2017,
following the approval of a new law, single-member districts were quickly drawn based
on 2011 data. In 2020, a new electoral law reduced the total number of
parliamentarians, along with the number of single-member districts. Italy’s
redistricting commission redrew electoral boundaries to account for this shift in 2021,
using 2011 data.

Table 2. Italy’s Legislative Redistricting, 2000-2024

Year Redistricting Reason for drawing/not drawing new map
Took Place

2003 New maps proposed according to official publication of 2001
census, but new maps never approved because single member
districts abolished by new electoral law in 2005

2015 New maps enacted according a new 2005 electoral law on the basis
of 2011 census, but never applied because law declared
unconstitutional

2017 New electoral law approved in 2017; redistricting completed based
on 2011 census data

2020 Reduction of the number of MPs. New redistricting based on 2011
census

2023 Official publication of 2021 census; new maps, approved by
Commission, not yet approved by Parliament (as of date of
publication)

District line drawing has not occurred in regular cycles. However, on January 29,
2024, Italy’s Parliament clarified that redistricting will not follow each annual census,
but will instead be conducted during years ending in 1 and 6 (i.e., every five years).14

As this description reveals, district line drawing in Italy’s recent history has not
occurred in regular, predictable cycles. Italy has seen long periods with static districts,
leading to progressively worse malapportionment, such as between 1948 to 1993.14

7.3 Commission composition
The Italian government, comprised of the president of the Council of Ministers and

other ministers, appoints every three years a delimitation Commission consisting of
ten people who are experts in geography, statistics, political science, and

144 Art. 2 § 1 Decree-law n. 7 of 2024.

145 Lorenzo Spadacini, Constitutional needs for the Italian process of drawing electoral districts: a
more independent Commission, less partisanship, and greater transparency and participation, Spadacini
FASCICOLO SPECIALE N. 1 (2024).
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constitutional law.*® The Commission is chaired by the head of the Italian National
Institute of Statistics (ISTAT). A task force of ISTAT experts provides technical support
to the Commission. The Commission draws electoral boundaries on the basis of
technical data gathered during the last census conducted. Rather than serving as a n
independent body separate from Government and Parliament, the Commission serves
as part of Government (i.e., the executive branch).'¥’

The Commission follows a set of rules required by law that set forth principles that
are formally binding on the Commission’s work but allow it a great deal of
discretion.’*® For  example,  malapportionment  deviation cannot exceed
20%.1%° However, the criteria are generalized as to allow line drawers to wade above
this limit.2>° During the line drawing process, neither Commission members nor ISTAT
staff formally consult with political bodies or other constituencies.

After the Commission finalizes its maps, it submits a report to the Government. The
Government then has an opportunity to make changes and send its revised maps to
the Parliament. The Parliament is not able to suggest or make changes unilaterally, but
members of Italy’s Parliament and Government may then collaborate on alterations.
The process leaves room for the Government to make changes. This occurred during
the constituency delineation conducted in 2017. As for the subsequent exercise
(2020), the Government did not amend the map proposed by the commission, except
for a very minor change advised by Parliament to a multimember district in Rome**! In
the recent past, line drawing decisions have not drawn contention.>?

Italy’s ISTAT has no formal outlet for public participation in the line drawing process
and does not publish draft maps or seek public input prior to adoption. Publication of
the final report occurs after electoral maps have been finalized, if at all. No set rules
dictate that final reports be made public. In practice, the Government sometimes

146 1d. (“First and foremost, the new regulatory framework establishing the procedure for drawing
electoral districts reiterates a pattern already criticized and present in all previous experiences: namely,
it places the Government at the centre in the appointment of the member of the Commission. In this
regard, the adopted scheme confirms the structure of the 2015 law, abandoning the one adopted in the
1993 legislation, which was much more convincing in terms of guaranteeing independence.”)

147 ld

148 Id.

149 Daniele Casanova, Representation of Linguistic Minorities and Drawing Electoral Districts in Italy,
Spadacini FASCICOLO SPECIALE N. 1 (2024).

150 Spadacini supra note 145 (“The extension of these criteria - without differentiation - to
uninominal constituencies effectively attests to the generality of the criteria themselves. It is evident
that if they were genuinely binding criteria, they could not be applied indiscriminately to constituencies
so diverse in demographic consistency and function, such as uninominal compared to plurinominal
ones.”).

151 XVIII Legislatura, Resoconto sommario n. 206 del 10/12/2020, Prima Commissione permanente.

152 According to Spadacini, the absence, up to now, of significant scientific contributions on the
subject underscores in itself the lack of substantial objections and specific attention regarding the topic.
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makes the Commission’s final report public.>3 In other instances, the final report is not
published or otherwise circulated publicly.**

Italy’s redistricting process is technocratic and largely insulated from politics.
Perhaps because single-member districting makes up only a minority of districts in
Italy’s Parliament, rapid changes to electoral law and political representation in Italy, in
addition to political party fragmentation resulting from Italy’s political culture and
history, public pressure on Italy’s redistricting process has been minimal. Despite
shortcomings with respect to both structural and substantive redistricting
transparency, Italy’s process has thus far escaped both public criticism and calls for
reform.

153 See Commissione di esperti nominata con DPCM del 15 novembre 2017 e successive modifiche e
integrazioni (DPCM del 5 dicembre 2019 e DPCM del 13 gennaio 2020) in base all’art. 3 della legge n.
165 del 3 novembre 2017 «Delega al Governo per la determinazione dei collegi uninominali e dei collegi
plurinominali», Proposta dei collegi uninominali e plurinominali per la Camera dei deputati e il Senato
della Repubblica, 13 novembre 2020.

154 Spadacini, supra note 145 (“The maps produced by the Commission in 2017 and 2023 have not
been subjected to any form of publicity by the Government. With reference to the 2017 maps, they only
became public upon the Government's request for parliamentary opinion. As of 2023, to date, the
Government has not yet informed Parliament of the matter, so the maps, completed by the Commission
in December 2023, have never become public... From these perspectives, indeed, the Italian procedure
has proved to be quite disappointing. The work of the independent Commission is carried out behind
closed doors. Neither stakeholders nor members of Parliament are allowed. The Commission concludes
its work without any discussion with either institutions or civil society. It delivers its work to the
Government, which then submits it to Parliament. Regarding objections that may be raised in
Parliament, the Commission has no further say. At this stage, parliamentary requests for amendment
are subject to political evaluation, with no provision for access to the technical and neutral instance that
the commission should represent.”).
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PART IV
1. Lessons Learned

As discussed in Part |, differences in political representation schemes, public
awareness of and pressure on the line drawing process, and unique political histories
make direct comparisons of redistricting transparency challenging. Still a few essential
points and innovative transparency mechanisms appear to hold promise.

India and Italy’s experiences underscore the importance of structural transparency.
India provides a reminder of how legal mechanisms (and rule of law norms) can be
leveraged to prevent political actors from postponing the line drawing process (in
India’s case, for decades).'>

In the case of Italy, chaotic and irregular intervals—combined with rapid changes to
electoral laws—have effectively shielded the line drawing process from public scrutiny
(and awareness).

Even when political norms generate structural transparency in practice, legal
mandates help ensure—regardless of political circumstance—that structural
redistricting transparency goals are achieved. Legally-regularized redistricting cycles
provide the public a key precursor to oversight.

New Zealand and Canada’s legal mandates requiring line drawing bodies to provide
reasoning supporting line drawing decisions provide a second helpful takeaway. All
countries examined in this study have set criteria guiding line drawers.

Public oversight and participation are enhanced when line drawers enunciate the
criteria taken into account when drawing lines. Such a record enables members of the
public engage the process, particularly if such reasoning is provided before maps are
finalized and while members of the public still have the opportunity to weigh in. In the
United States, notably few state processes include such “reasoning transparency”
mandates.'>®

Canada and New Zealand’s substantive transparency features stand out in not only
providing process visibility to the public, but implementing measures to inform the
public of how electoral district lines are redrawn. By law, these countries provide draft

155 See also Karuti Kanyinga, Kenya: Democracy and Political Participation, OPEN SOCIETY FOUNDATIONS
(2014).

156 california provides an example. The California state constitution requires that its commission
“...shall issue, with each of the four final maps, a report that explains the basis on which the commission
made its decisions in achieving compliance with the criteria listed in subdivision (d) and shall include
definitions of the terms and standards used in drawing each final map.” CAL. CONST. ART. XXI, § 2(h).
Additionally, when U.S. courts draw the lines (in situations where line drawers have failed to draw maps
or maps fail to comply with the law), special masters routinely issue detailed explanations of their line
drawing decisions. Such reports provide helpful examples of how published reasoning should look. See
e.g., Bethune-Hill v. Virginia State Bd. of Elections, 368 F. Supp. 3d 872, 876 (E.D. Va. 2019) (referencing
Special Master Report in that litigation).
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maps to the public, publicize and provide an opportunity for citizens to submit input
on draft maps, and formally enable adverse political actors to engage in the process.
New Zealand goes a step further, organizing the hearing process into multiple steps
with explicit objection and counter-objection phases to allow differing public
perspectives to interact and debate differences of opinion. New Zealand’s substantive
redistricting transparency mechanisms are also notable in their mandated public
accessibility through online portals and digital media.

The discussion here has proceeded with underlying assumptions that transparency
provides a measure of legitimacy in the redistricting process and that transparency
may rein in political manipulation of the process.

Mexico, and in some respects Italy, offer an alternative perspective. In both
countries, the public at large does not participate either by accessing draft maps or
providing feedback at hearings. In Mexico, the process builds in adversarial party
actors at different levels of the redistricting process to check each other and prevent
abuses.'® In Mexico, in the hands of technical bureaucrats armed with expertise and
technologically-advanced tools, the resulting maps are widely heralded as
exemplary.?>®

In Italy, in recent rounds, maps produced process cause few waves due to a marked
lack of structural transparency, little to no process transparency, combined with rapid
changes to electoral law. Even though these forces combine to steer Italy’s process
under the radar, the lack of political impact of line drawing (given the limited number
of single member districts and the wide population deviation allowance) is the most
likely reason for the lack of public clamor for access.

Redistricting litigation, a common feature of the process in countries like the United
States, may also have an impact on structural and substantive transparency. While
courts may provide a measure of oversight to prevent legislative abuses of the
redistricting process, countries like Mexico, Canada, India and New Zealand build in
adversarial mechanisms within redistricting processes.

Further, some countries like India and New Zealand provide no mechanism for
involvement of courts in redistricting.'> For their part, Mexico and Canada experience
very little litigation in comparison to the United States.!®°

While the effect of litigation on redistricting transparency deserves more study,
adversarialism built into redistricting processes in countries studied here offer
intriguing alternatives.

157 Akin to adversarial mechanisms explored by one of the authors in election administration
generally. See Rebecca Green, Adversarial Election Administration, 101 N. C.L. Rev. 1077 (2023).
158 Trelles et al., supra note 23, at 81.
159 INDIA CONST., art. 243ZG; Handley & Grofman, supra note 1 at 31.
80 Major Court Cases Relating to the Federal Electoral Legislation, Elections Canada.
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2. Conclusion

A comparison of select countries’ redistricting transparency practices reveals
useful lessons. The absence of transparency and public engagement in the redistricting
process does not necessarily portend manipulated maps. Nonetheless, the benefits of
transparency in redistricting such as public legitimacy, diversity of perspectives, and
meaningful civic engagement are only attainable by providing both structural and
substantive transparency to citizens of representative democracies.
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ABSTRACT: This paper examines the “Canadian model” for electoral district design.
Districts are a fundamental "building block" of democracy, particularly in single-
member plurality electoral systems. The Canadian model has several distinct features
that make it relatively unique among global democracies in its approach to electoral
district design. It serves as a relevant comparator for other parliamentary systems
and for democracies that incorporate geographic districts into their electoral
systems, whether in single-member plurality or mixed-member proportional systems.

1. Introduction

This paper considers the “Canadian model” for electoral district design. Districts are
a “building block” of democracy, particularly in single member plurality electoral
systems.! The Canadian model has a number of distinct features that make it relatively
unigue among the community of democracies globally for how it approaches electoral
district design. The Canadian model is a relevant comparator for other parliamentary
systems as well as democracies that have geographic districts as part of their electoral
system, whether in single member plurality or mixed member proportional systems.
The basic elements of the Canadian model can be set out relatively succinctly, though
there is a significant degree of instability below the surface of long-standing
constitutional and legal rules.

First, Canada’s federal constitutional structure has profoundly shaped the design of
electoral districts in the House of Commons. The Constitution of Canada dictates
through a series of rules minimum representation for each province in the House.?

* Associate Professor, Faculty of Common Law, University of Ottawa.

1 J. C. CourTNEY, Commissioned Ridings: Designing Canada’s Electoral Districts (McGill-Queen’s
University Press, 2001) at 4.

2 See the Constitution Act, 1982, s. 41(b) (requiring the unanimous consent of Parliament and the
provinces to alter the rule that each province has at least the same number of Members of Parliament
as it has Senators) and s. 42(1)(b) (the principle of the proportionate representation of the provinces);
and the Constitution Act, 1867, s. 51(1) (the representation formula assigning seats to the provinces in
the House) and s. 51(1) rule 2 (providing that no province can have fewer Members of Parliament than
in 2023).
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Despite the existence of the federal Senate, which is designed in theory to represent
the regions,® the Constitution assigns districts in the House on the basis of
representation by population as well as regional representation. The House grows
periodically after each decennial census as Canada’s total population increases. The
total number of seats in the House are then redistributed among the provinces as their
relative populations fluctuate.* This dynamic results in under-representation of the
largest provinces, urban voters, and racial minorities as a group, given long-standing
population distribution patterns.> This model has raised complex questions around
constitutional amendment and whether the provinces should have a say in the
distribution of ridings, which arise whenever the formula for assigning seats in the
House is altered by Parliament.®

Second, since the “electoral boundary revolution” of 1964, independent, non-
partisan electoral boundary commissions conduct redistricting.” Once the seats in the
House are assigned to the provinces, these commissions then set the boundaries of
each constituency. There is one Commission per province to determine federal
districts in that jurisdiction,® with the Chair being a sitting judge.’ The Commissions
have been largely successful at eliminating the partisan gerrymandering that had been
endemic in Canada prior to 1964. They have been less capable at meeting other
foundational commitments of electoral districting, such as voter equality and
meaningful minority representation as discussed below.

Third, Canada is an outlier globally among single member plurality systems for
allowing significant departures from the principle of “representation by population,”
also known as “voter equality” or “one person, one vote.” The relevant federal
legislation that directs the work of the boundary commissions permits deviations from
population equality by 25% or more in the normal course of redistricting.l In
undefined “extraordinary circumstances,”!! unlimited greater deviations are possible,

3 Reference re Senate Reform, 2014 SCC 32 at paras 13-20 and 54-67.

4 Constitution Act, 1982, s. 51(1): The number of the members of the House of Commons and the
representation of the provinces therein shall on the completion of each decennial census, be
readjusted....

> M. PAL and S. CHOUDHRY, Is Every Ballot Equal? Visible Minority Vote Dilution in Canada (2007)
choices 1; M. PAL and S. CHOUDHRY, Still Not Equal? Visible Minority Vote Dilution in Canada (2014) 8:1
Canadian Political Science Review 85; B. FOREST, Electoral Redistricting and Minority Political
Representation in Canada and the United States (2012) 56:3 Canadian Geographer 318; A. SPITZER,
Reconciling Shared Rule: Liberal Theory, Electoral-Districting Law and ‘National Group’ Representation in
Canada’ (2018) 51:2 Canadian Journal of Political Science 447.

6 M. PAL, Fair Representation in the House of Commons (2015) Journal of Parliamentary and Political
Law.

7 K. CARTY, The Electoral Boundary Revolution in Canada (1985) 15:3 American Review of Canadian
Studies 273.

8 Electoral Boundaries Readjustment Act, R.S.C. 1985, c. E-3, s5.3(1) (EBRA).

9 EBRA, s. 5(1).

10 FEBRA, s. 15(2).

1 1bid.
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at the discretion of the boundary commission. While the use of the extraordinary
circumstances clause is diminishing over time, Canadian districts still depart from
representation by population to a far greater extent that districts in democracies with
single-member plurality systems, such as the United State, United Kingdom, or
Australia, or those with mixed member plurality systems, such as Germany or New
Zealand.

This article proceeds as follows. Section Il sets out how seats in the House of
Commons are distributed among the provinces of Canada. It connects the
constitutional rules that govern the redistribution of seats to broader principles of
federalism.

Section Ill considers in detail one of the more successful parts of the Canadian
model, namely the independent and non-partisan electoral boundary commissions
that design electoral districts. This section investigates their history, their legal powers,
the procedures that they use to engage in public consultation, their composition, and
their evolving role.

Section IV assesses the main constitutional and legal issues in the design of
Canadian electoral districts: 1) representation by population; and 2) minority
representation. This section addresses the case law interpreting the right to vote in s.3
of the Canadian Charter of Rights and Freedoms. It looks in particular at the
jurisprudence permitting wide deviation from representation by population or voter
equality. It also sets out and analyzes the relatively sparse case law on minority
representation.

Section V engages with one of the fundamental challenges for the Canadian model
going forward, namely the failure to provide for the effective representation of
Indigenous Peoples. It considers the history of failed reform proposals and some
recent steps taken to address the problem by boundary commissions.

Section VI concludes by assessing the likely evolution of the Canadian model and
speculates on what direction it may take given broader concerns about democracy.

2. Federalism and Electoral Districts: Distribution of Seats to the Provinces

Canada’s federal character has deeply shaped the design of electoral districts in the
House of Commons. This fact has been constant since Confederation in 1867. The
design of federal electoral districts in Canada operates within the broader system of
the apportionment of ridings or seats in the House of Commons to the provinces. This
process is called in Canadian terms electoral district “redistribution,” as opposed to
redistricting or the design of district boundaries. The distribution of seats to the
provinces is shaped by a number of constitutional rules, namely 1) the representation
formula, 2) the “grandfather clause,” and 2) the “Senate floor” rule. The different
constitutional status of each of these three rules means they have varying degrees of
entrenchment in the Constitution. This uncertainty has generated ongoing
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constitutional politics in the federation about the legitimate process for changing the
rules.

The formula for apportioning seats in the House to the provinces is contained in
s.51(1) of the Constitution Act, 1867. The formula is a relatively complex one that
translates the population of each province into a specific number of seats in the House
based on six different factors. This formula has been changed multiple times since
Confederation in 1867.12 These changes have nearly always been made to protect the
representation of the less populous provinces. This practice stems from the fact that
representation of the provinces in the House of Commons is a zero sum game, as they
divide a set number of seats up among themselves.

The formula was most recently changed in 2011 by the Fair Representation Act
under the government of Prime Minister Stephen Harper.'® The Fair Representation
Act kept the allotment of seats to the less populous provinces constant, but increased
the size of the House of Commons from 308 to 338. The 30 new seats went to Ontario,
Quebec, Alberta, and British Columbia, which are the largest provinces by population.
The Fair Representation Act therefore marked a departure from the politics of most of
the previous changes to the formula. The less populous provinces kept their number of
seats constant. They did not lose seats in an absolute sense. Yet their number of
representatives in Ottawa is now relatively less weighty than it was before as the
complement of Members of Parliament (“MP’s”) for the largest provinces has grown.

The formula in s. 51(1) of the Constitution Act, 1867 is in turn shaped by two
additional constitutional rules. The grandfather clause ensures that no province can
have fewer MP’s than it had during a previous Parliamentary session. The rule was first
introduced in 1915. In recent decades, the rule was that no province could have fewer
MP’s than it did in 1985. The Liberal government of Justin Trudeau in 2022 amended
the grandfather clause so as to prevent Quebec from losing one seat in the House in
the upcoming redistribution.’® As a result, the grandfather clause provides that no
province can have fewer MP’s than it had in 2022 during the 43 Parliament. Quebec
will keep its 78 MP’s rather than go down to 77.

These changes were vociferously opposed by MP’s in Toronto, Canada’s largest city,
which saw its complement of ridings reduced from 25 to 24.'> There is no direct causal
relationship between the province of Quebec gaining a seat because of a change to the
grandfather clause and Toronto losing one. Toronto lost a seat to a suburban region in
its province of Ontario that saw rapid population growth. This change was

12 J, C. CouRTNEY, Commissioned Ridings, Chapter 2, Electoral Districts in a Federal State; R. A.
WiLLIAmS, Canada’s System of Representation in Crisis: The ‘279 Formula’ and Federal Electoral
Redistribution (2005) 35 American Review of Canadian Studies 99; ANDREW SANCTON, Eroding
Representation by Population in the Canadian House of Commons: The Representation Act, 1985 (1990)
23 Canadian Journal of Political Science 441.

3 Fair Representation Act, S.C. 2011, c. 26.

14 An Act to Amend the Constitution Act, 1867 (electoral representation) passed on June 23, 2022.

15 A. WHERRY, Some MPs are Unhappy with the New Riding Maps — Luckily, It’s Not Up to Them to
Decide, CBC.ca, August 25, 2022.
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unconnected to Quebec’s number of seats in the House. Yet the contrast generated
political ill will.

The second constitutional rule is the “Senate floor.” Under the Senate floor rule,
representation in the House of Commons is tied to the number of representatives a
province has in the Senate.'® Senate representation is assigned by region, with an
allotment to each province within a region. The distribution of Senate seats generally
favours the provinces that entered into Confederation early on, namely Ontario and
Quebec and the Maritime provinces. As a result, the Senate floor protects the
representation in the House of New Brunswick, Nova Scotia, and Prince Edward Island.
The province of Newfoundland and Labrador entered into Confederation at a later
date, but also benefits from the Senate floor rule.

One of the perennial features of debate around the redistribution of seats to the
provinces is around the correct procedure for constitutional amendment. The
procedures for amendment of the text of the Constitution of Canada are listed in Part
V of the Constitution Act, 1982. Part V sets out multiple procedures tied to specific
provisions or legal powers. Under the Canadian Constitution, there is no requirement
for a referendum to amend the text. The most difficult procedure to meet is
unanimous consent as required by s.41, where Parliament and the 10 provincial
legislatures must all agree. The Senate floor rule is set out specifically in Part V as
requiring the unanimous consent of Parliament and the provincial legislatures to
change.t’

The representation formula and the grandfather clause, by contrast, are not
specifically tied to any particular formula. This imprecision has lead to uncertainty as to
the appropriate amendment procedure that is applicable. As a result, there have been
multiple disputes between the federal and provincial orders of government as to
which component units of the federation must consent to any changes.

The federal government has contended that it maintains the legal authority to
unilaterally amend the text of the Constitution that sets out the representation
formula and grandfather clause in s. 51(1) of the Constitution Act, 1982. It argues that
s.44 of the Constitution Act, 1982, which provides for unilateral amendment of the text
by Parliament in some narrow circumstances, applies. Section 44 states that, “Subject
to sections 41 and 42 [other provisions on amendment], Parliament may exclusively
make laws amending the Constitution of Canada in relation to the executive
government of Canada or the Senate and House of Commons.” The federal
government takes the view that the representation formula and grandfather clause
are “in relation to the executive government of Canada or of the Senate and House of

16 Section 41(b) of the Constitution Act, 1982 protects the right of a province to a number of
members in the House of Commons not less than the number of Senators by which the province is
entitled to be represented at the time this Part comes into force.

17 Section 41(b), Constitution Act, 1982. The number of seats each province or region has in the
Senate is in turn locked in through s. 42(1)(c), where 7 provinces with at least 50% of the population of
Canada pursuant to s.38(1) must agree along with Parliament to any changes to Senate representation.
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Commons,” which puts them within the scope of s.44. If this view is correct, then
Parliament can pass legislation that changes the text of the representation formula
and grandfather clause in the Constitution unilaterally without needing the consent of
the provincial legislatures.

The provinces have at various times since the amendment procedures were
introduced in 1982 challenged the view that Parliament can act unilaterally to change
provincial representation in the House. The Premiers naturally view their number of
representatives in the federal House of Commons in Ottawa as among the matters of
utmost importance as they seek to attain favourable policies and programs for their
province. The resulting disputes have been political, however, rather than finding their
way into court.!® As a result, the constitutionality of unilateral amendment has not
been definitively resolved

A recent case on constitutional amendment, the Reference re Senate Reform,®
raised some doubt as to whether unilateral amendment would be seen as
constitutional. Calls for Senate reform and even abolition of the institution have been
constants of Canadian politics nearly since 1867. At issue in the Reference were
proposals to substantially reform the Senate.?® The Senate is an anachronism in an
established democracy, with Senators appointed rather than elected, a property
requirement for Senators, an out of date formula for assigning seats in the Senate to
the regions, and substantial formal legal authority that it exercises relatively rarely.
The proposals for reform included introducing Senate elections, term limits,
eliminating the property requirement for membership, and, even, abolishing the
institution entirely.

The Supreme Court of Canada held that any significant change to the Senate could
not be done unilaterally by Parliament pursuant to s.44, even if the text of that
provision on its face applies to the Senate.?! The “architecture”?? of the Constitution
assumes the existence of the Senate and its powers are protected by Part V. Any
reforms that significantly alter the “nature and role”?® of the Senate require either
unanimous consent pursuant to s.41 of the Constitution Act, 1982 or the consent of 7
provinces comprising at least 50% of Canada’s total population (which is known as the
7/50 formula), according to s.38(1).

While the Reference re Senate Reform did not opine directly on the redistribution of
seats in the House of Commons, that practice sits alongside Senate reform as the other
significant matter over which Parliament has traditionally claimed unilateral

8 There is one notable exception, though this case largely interpreted the guarantee of
proportionate representation for the provinces in the House. See Campbell v. Canada (A.G.), 1988 CanlLlII
3043 BCCA.

19 Reference re Senate Reform, 2014 SCC 32.

20 See the Reference re Senate Reform at paras 64-70 regarding Senate elections and constitutional
amendment.

2! Reference re Senate Reform at para 70.

22 Reference re Senate Reform at para 70.

3 Reference re Senate Reform at paras 48, 51-52.
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amendment power. One could therefore plausibly read the Reference as limiting the
scope of the s.44 unilateral amendment power. Section 44 should be read “narrowly”
wrote the majority, because of the history of the provision, but largely due to the fact
that unilateral amendment by Parliament is in contradiction to the federal nature of
Canada.?*

Federalism entails guarantees of representation in the center for the provinces,
held the Court. Unilateral amendment unsettles that expectation and allows
Parliament to substantially affect provincial interests without their input. If the Senate
cannot be altered pursuant to s.44, then it is logical to wonder whether the Court
would allow s.44 to be used as justification for altering representation in the House.?®

Constitutional politics in Canada is beset by the problem of “constructive
unamendability.”?® In theory, any provision in the Canadian Constitution can be
amended, as long as the proper formula is used and the necessary consent attained.
There are no explicit constitutional eternity clauses. In practice, any amendment
requiring the unanimous consent of the provinces or even one falling under the 7/50
rule are unattainable under current political cleavages. The amendments to the text of
the Constitution since the introduction of the amendment procedures in Part Vin 1982
have largely been unilateral, with Parliament acting alone,?” or bilateral,”® where
Parliament needs only to agree with a single province directly affected by the
change.?® When the Court held that Senate abolition requires unanimous consent, that
holding effectively ended hopes of eliminating the Upper House. No politician has
seriously raised the issue since then as a realistic policy proposal.

If the representation formula and grandfather clause require provincial consent to
change, then change will not occur. Such stasis would be a disaster for Canadian
politics, as the formula would not be updated as the population grows and shifts over
time. This policy concern makes it likely that the Supreme Court would allow at least

24 Reference re Senate Reform at paras 48, 51-52.

% In a related case, the Supreme Court Act Reference, the Supreme Court also narrowed the
unilateral federal amendment power in relation to federal courts. The authority in question was under
s.101 of the Constitution Act, 1867, rather than s.44 of the Constitution Act, 1982, but the overall
emphasis was the same. Changes to federal institutions that can affect the interests of the provinces
may require provincial consent.

26 R, ALBERT, Constructive Unamendability in Canada and the United States (2014) 67 Supreme Court
Law Review.

27 W. NEWMAN, Constitutional Amendment by Legislation in Emmett MacFarlane, ed, Constitutional
Amendment in Canada (University of Toronto Press, 2016).

28 G, TREMBLAY, La portée élargie de la procedure bilatérale de modification de la Constitution du
Canada (2020) 11:58 Revue générale de droit 416. Quebec has recently attempted to use the unilateral
provincial procedure to amend its own provincial constitution to purport to amend the federal
Constitution. The legality of these attempts is in doubt: see E. MACFARLANE, Provincial Constitutions, the
Amending Formula, and Unilateral Amendments to the Constitution of Canada: An Analysis of Quebec’s
Bill 96 (2023) 60:3 Osgoode Hall Law Journal 654.

29 See generally, E. MACFARLANE, ed, Constitutional Amendment in Canada (University of Toronto
Press, 2016).
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some scope for a unilateral s.44 amendment, though perhaps with some additional
constraints to respect provincial interests and minimum conditions of representation.

In the latest redistribution of seats implemented in 2024, the number of seats in the
House of Commons will rise from 338 to 343. This modest increase in seats does not
substantially alter representation in the House, though it does provide some additional
representation for the most populous provinces and regions within them. The formula
will apply once again after the 2031 Census of population, where another modest
increase in the size of the House is likely to occur again absent constitutional
amendment of the representation formula. While these modest changes have kept the
political temperature down, it seems likely that there will be continued conflict
between the federal and provincial governments over the particular impact of these
shifts in the member in the House. These disputes will occur in the shadow of the rigid
amendment procedures and the uncertainty as to the scope of the unilateral federal
amendment power in relation to the redistribution of seats.

3. Electoral Boundary Commissions
a) A Brief History of Electoral Boundary Commissions in Canada

Constituency boundaries have been a topic of perennial and intense political
contestation.3? While the initial boundaries were set out in the Constitution Act, 1867,
Parliament possessed the inherent authority to determine electoral boundaries. It
wielded this authority with impunity. Canada’s first Prime Minister, Sir John A.
McDonald, led egregious gerrymandering in the early years of Confederation.3!
Partisan considerations, including patronage, and the interests of MP’s and political
parties rather than those of the public were the dominant factors in decision-making
about electoral boundaries.

Promises of reforms to the process were frequently made in speeches in the House
of Commons from the earliest days of Confederation, particularly by opposition
figures. Frequently, however, the high-minded rhetoric of these interventions
floundered against unyielding political reality. Once in government, former opposition
members who had formerly had a zeal for reform lost the courage of their convictions
once they were given the opportunity to direct the gerrymandering. A similar story
could be told in most provincial legislatures.

Early innovation around redistricting processes at arms-length from the legislature
came from the provinces. They in turn had modelled their efforts on Australia’s early
independent commissions.?? Finally in 1964 Parliament passed federal legislation

30 ), C. CouRTNEY, Commissioned Ridings, at 3-8.
31 ), C. COuRTNEY, Commissioned Ridings, Chapter 5, Drawing the Map.
32 ), C. COURTNEY, Commissioned Ridings, Chapter 4: Going Down Under: Canada Looks to Australia.
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creating an independent redistricting process.>® For federal ridings, each province
would have an independent commission to determine their boundaries. While some of
the details around the composition of the commissions, the procedure for them to
follow, and the criteria for them to consider have been amended, the basic framework
in the Electoral Boundaries Readjustment Act remains the same.3* An independent
institution sets electoral boundaries.

While the reform movement in most of the provinces was slower than among the
first movers, Manitoba and Saskatchewan, after Parliament adopted the independent
commission model in 1964 all the provinces eventually followed suit. Currently,
federal, provincial, and territorial districts are all designed by independent
commissions.3®

b) Composition

Given that commissions are designed to be non-partisan and independent from
government and Parliament, the composition of the commissions is of paramount
importance. To the extent that the institution is supposed to operate independently,
those appointed to the commission must be perceived to be independent and actually
act in an independent fashion. Commissioners must also be perceived to be and to
actually behave as non-partisans without bias for or against parties, candidates, and
leaders.

The federal model pursuant to the Electoral Boundaries Readjustment Act is of 3
members for each commission, with the Chair being a judge in the province.?® Earlier
versions of the federal legislation had the post of “Representation Commissioner” who
sat on each of the provincial commissions. That post no longer exists.>’” Under the
current legislation there is no overlap across the 10 provincial commissions. The Chair
is chosen by the Chief Justice of the province and the other two members are
appointed by the Speaker of the House of Commons. The perceived and (ideally) actual
independence of the judiciary are borrowed by the commission in service of its task.
For provincial redistricting, commissions often follow a similar set of rules around
composition, with either 3 or 5 members. The Chief Electoral Officer of the province
often sits on the provincial commission along with a judge.3® The independence and

33 K. CARTY, Electoral Boundary Revolution.

34 EBRA, R.S.C. 1985, c. E-3, 55.4-12.

35 There is some variation. Ontario, for example, copies the federal boundaries and makes them the
provincial ones as well. It has subsequently deviated from those boundaries in a small number of ridings,
particularly in the North, but the vast majority of the map is the same federally as provincially in
Ontario.

36 EBRA at s5.4-5.

37 M. PAL, The Fractured Right to Vote: Democracy, Discretion, and Designing Electoral Districts
(2015) 61:2 McGill Law Journal 1 at 41; J. C. COURTNEY, Commissioned Ridings at 58.

38 See for example British Columbia’s Electoral Boundaries Commission Act, R.S.B.C. 1996, Chapter
107, setting out a three-member commission including the provincial Chief Electoral Officer in s. 2(1).

-75 -


https://lawjournal.mcgill.ca/

impartiality of the judiciary but also the electoral management body are therefore lent
to the commission.

The weakest point in the process is likely to be around the two appointments made
by the Speaker. The Speaker is an MP who was nearly always elected in their own
riding as the representative of a political party. As Speaker, the individual is expected
to act on behalf of the House and to set partisan considerations aside. The degree of
non-partisanship of the Speaker is an unwritten constitutional convention rather than
required by a statute or specific constitutional text. The convention is reflected to
some degree in the House’s procedures and Standing Orders. The Speaker is therefore
required by the House’s own rules to be independent and impartial and could in
theory be sanctioned by the House for making partisan appointments. In practice,
there are few immediate constraints on the Speaker’s appointment power.

The suitability of having a judge chair the commission is also at odds with some
underlying constitutional principles. Boundary commissions are administrative bodies
that are creatures of the executive in the separation of powers between the executive,
legislature, and judiciary. It violates a strict understanding of the separation of powers
to have a member of the courts run an executive body. Canada has never adhered to a
strict understanding of the separation of powers, however, which is evident in a
number of practices. There is a long history of judges acting on executive institutions,
for example, such as Royal Commissions or Commissions of Inquiry. Members of the
political executive, namely the Prime Minister and Cabinet, also sit as MP’s in the
House of Commons to take another example.

The more serious concern around the role of judges in the process is that electoral
boundary commissions inevitably make decisions with a political impact. Shifting
boundaries or eliminating ridings can have catastrophic effects on the political career
of a candidate, MP, cabinet minister, or even Prime Minister. There is often
widespread public discussion and critique of boundaries. Through their involvement in
the boundary commission, the individual judge and perhaps even the judiciary more
broadly risk being dragged into partisan disputes or having their impartiality
questioned. The effects on the judiciary may be long-lasting in such a scenario.

There may also be a lack of fit between judges in general and the particular role of
Chair of a commission. Commissions solicit feedback and respond to community
concerns. Judges are experts at interpreting and applying the law, which is helpful
given the rich matrix of statutes, conventions, and constitutional rules applicable to
commissions. Judges manage courtrooms and the machinery behind them and in that
sense have expertise to run the commission and to chair meetings and hearings.
Judges, however, are not experts in public consultation. They may lack the skill
necessary to generate legitimacy for the commission’s work, which requires a degree
of communications and politics with which they may be unfamiliar. While overall the
role of judges has been important in generating a culture of impartiality, it has not
always proved the most practical given the multi-faceted demands on electoral
boundary commissions.
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c) The Constitutional Status of Electoral Boundary Commissions

Many of the public functions viewed as necessary for a healthy democracy have
been “constitutionalized” in new or significantly amended constitutions post-World
War Il. The majority of constitutions now, for example, create and empower an
election commission.?® Election commissions are generally tasked with delivering the
election operationally, but also with administering and enforcing electoral legislation
and regulation.

In some of these constitutional systems, it is the election commissions that has
responsibility for electoral district design.*® Sometimes a separate redistricting or
electoral boundaries commission is established by the constitution. In either scenario,
the institution conducting redistricting is one that is afforded constitutional protection
from regular legislative majorities and from day to day interference by the executive.
The political branches may still have some levers over independent commissions of
various kinds, including for example by manipulating funding or by changing electoral
statutes that are applied by the commission. Constitutional amendment can be used
against commissions. But important parts of the electoral process operate
independently of the political branches in many constitutional orders.

Like many Westminster democracies including Australia, New Zealand, and the
United Kingdom itself, Canada’s Constitution does not explicitly empower an
independent election or redistricting commission. In practice these systems have
highly independent and non-partisan commissions, but that is a function of statutory
law and political culture rather than constitutional dictate. Canada’s failure to
constitutionally protect election and redistricting commissions in the text is more
notable than in Australia, which has an older constitution, and New Zealand and the
United Kingdom, which do not have written constitutions. Canada’s Constitution was
amended dramatically in 1982, with the introduction of the Charter of Rights and
Freedoms, new constitutional amendment procedures in Part V of the Constitution Act,
1982, and rights for Indigenous Peoples and protection for treaty rights in s.35. These
amendments did not include constitutionalizing the functions of election
administration or redistricting. In this respect, the 1982 Constitution is already behind
the times.

39 See S. CHERNYKH, Z. ELKINS, T. MELTON, and T. GINSBURG, Constitutions and Election Management in P.
Norris, R. Frank, and F. Martinez i Coma, eds., Advancing Electoral Integrity (Oxford University Press,
2014); M. PAL, Electoral Management Bodies as a Fourth Branch of Government (2016) 21 Review of
Constitutional Studies; MARK TUSHNET, The New Fourth Branch (Cambridge University Press, 2021); R.
DixoN and M. TUSHNET, Constitutional Democracy and Election Commission: Reflections from Asia (2021)
Asian Journal of Comparative Law, Supplement S1.

40 see for example the influential Kenyan Constitution’s creation of an Independent Electoral and
Boundaries Commission. Article 88 assigns it powers over election administration, typical of an election
commission, but also over boundary delimitation in s. 4(c).
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It is notable post-1982 that the Canadian courts have declined to read any
constitutional status for redistricting commissions into the broad language of the
Charter around democratic rights. The main relevant provisions are s.3, the right to
vote, and s.2(b), freedom of political expression. Both are worded abstractly and could
in theory sustain an interpretation that required independent and non-partisan
redistricting commissions. The courts have read many background conditions into the
right to vote in s.3 of the Charter, as long as they further the “meaningful
participation” of voters.*! Discriminatory treatment in law of small political parties, for
example, was struck down by the Supreme Court in Figueroa for violating s.3 on this
doctrine, despite the text saying nothing directly about the issue.

The Canadian courts have repeatedly taken the view in widely varying political
contexts, however, that there is no constitutional requirement that redistricting must
be carried out by commissions. Redistricting is a “delegated legislative function,”*? that
previously resided within the legislature’s purview. If the power to redistrict is granted
to a commission by a legislature, it can still be taken away under Canadian law.
Significant manipulations of commission’s composition and process to favour the
government of the day were at the root of the leading case on electoral boundaries
under the Charter, the Reference re Provincial Electoral Boundaries (Saskatchewan).*3
The majority did not view these intrusions into the independent process as rising to a
constitutional harm. The concurrence in the case more bluntly stated the doctrine that
s.3 of the Charter does not impose commissions. The lower courts have upheld that
view expressed in the concurrence. Neither commissions nor an independent process
of some other kind are constitutionally mandated.*

As a result, the independent process is enshrined in statute, the EBRA, but does not
have protection directly from the text of the Constitution of Canada or from the
courts. Legislatures have the legal authority to pass statutes to interrupt a boundary
drawing process, to disband a commission, to change its composition, or to alter the
criteria that the commission is bound to apply. There has been one recent example
where interference by the executive with an independent commission was seen as
rising to a constitutional violation. That outcome was mainly tied to deficiencies in
minority representation in the electoral map, however, and interference by the
executive in the middle of the commission’s process.* The “electoral boundary
revolution” moved redistricting away from the self-interested, smoke-filled backrooms
of legislatures. The courts current doctrine is that Parliament and the provincial
legislatures could ultimately take back that authority if they choose to do so. The

41 See Figueroa v. Canada (A.G.), 2003 SCC 37, imposing a meaningful participation standard.

42 Jennings c. Commission de la representation électorale du Québec, 2020 QCCS 1035 (Canlll)
(Superior Court of QC).

43[1991] 2 SCR 158.

44 Ref re Final Report of the Electoral Boundaries Commission, 2017 NSCA 10.

4> Ref re Final Report of the Electoral Boundaries Commission, 2017 NSCA 10.
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“electoral boundary revolution” that moved Canada to redistricting by independent,
non-partisan commissions therefore rests on unstable constitutional ground.

d) Consultation Process

All boundary commissions in Canada are required by law to engage in public
consultation. The federal Electoral Boundaries Readjustment Act sets out the
procedure to be followed by federal commissions in conducting redistricting. An initial
report and map must be produced (s.14(2)), followed by public consultations (ss.19-
20), and then a second report to be filed with a Standing Committee of the House of
Commons (s.21). MP’s are given the opportunity to object to the map (s. 22) and the
objections are referred to the electoral boundary commission for a response (s. 23(1)).
A similar process exists in most provinces, with two reports to be completed within a
set timeline and consultation in-between them.

This framework means that federal commissions produce a draft map prior to
public consultations. They are given the opportunity to amend the map after hearing
from the public and interested stakeholders. MP’s are permitted to appear at these
public hearings and to make representations, even though they have a second
opportunity in the House once the report is tabled there. According to research by
John Courtney, most presentations to commissions push for deviations from voter
parity in order to better represent particular communities.*® Public submissions tend
to ignore the relevant constitutional and statutory rules, such as representation by
population. The commissions are then left to balance these claims for representation
against their legal duties as well as the assertions of other groups. These various
considerations and obligations may run counter to one another.

A number of concerns have been raised about the consultation process or similar
ones adopted at the provincial level for their commissions. The federal legislation
requires “at least one” public consultation must be held by each commission (s.19(1)).
This minimum requirement falls below the practice of most commissions, which
choose to hold multiple consultations and often engage in direct outreach to groups
affected by boundary changes. It also means that if the minimum requirement only is
followed, then a single hearing is unlikely to provide all who are interested the chance
to present, especially in a jurisdiction that is geographically large like many Canadian
provinces.

In Denny v Federal Electoral Boundary Commission for the Province of Nova Scotia,
the Eskasoni First Nation and the local MP objected to new boundaries that divided up
Indigenous Mi’kmag communities. The MP objected in Parliament on substantive
grounds, alleging a breach of various statutory and constitutional obligations given the
negative impact on Eskasoni, but also breaches of procedural fairness and a duty to
consult. The Commission held hearings, but none were in the affected Eskasoni
community and no outreach was done to Indigenous Peoples in the province. In its

46 J. C. COURTNEY, Commissioned Ridings, Chapter 7, Participation, Objections, and Delays.
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response to the objections tabled in Parliament, the Commission stated that it was
only legally obliged to hold one consultation and that it had no duty to consult affected
groups.*’” The Commission took this view despite the fact that while its initial map had
no changes to the relevant ridings, the map produced in its second and final report
made the shifts in the map to which Eskasoni objected. In other words, the changes
were made in the report produced after consultations. As a result, there was no
consultation process after the consequential change.

At issue in a recent Quebec case was whether the fact that a commission followed
the process set out in a statute was sufficient to discharge its legal duties around
consultation. In Jennings c. Commission de la representation électorale du Québec,*
the potential merging of two majority Anglophone ridings was contested. The
commission proposed a merger, backed off after public protest, but then went back to
the original proposal after a heated debate in the National Assembly of Quebec. It
produced three reports in total. No consultations were held by the commission
between the second and third reports.

The claimants in Jennings alleged that the commission breached procedural fairness
by not having a new round of consultations prior to its final report. The Superior Court
found instead that the commission’s interpretation of its own authority as set out in
the Quebec Elections Act was reasonable. It was under no legal obligation to have a
new round of consultations. The Court opined that it is likely, though not necessarily
determinative, for a commission to meet its obligations to the public by following the
statute. The decision in Quebec on consultation is another example of courts treating
boundary-making as a “delegated legislative function” where the legislature’s dictates
found in the statute are supreme.

e) Performance

There is a general consensus about the institutional performance in the aggregate
of Canada’s independent boundary commissions since the “electoral boundary
revolution” of 1964. First, commissions have largely acted independently. They have
largely been free of interference by the executive and legislature, with the caveat that
the political branches of government have at times exercised the remaining discretion
that it has to influence the process. Overall, however, the commissions can be said to
have behaved independently.

Second, the commissions have been admirably non-partisan. The Canadian model
where commissions are chaired by a sitting or retired justice has been important in
setting a non-partisan framework. Appointees to fill the other positions have largely
been seen as impartial, with some exceptions. Most importantly, the performance of
the commissions has tended to have been viewed as largely non-partisan. While there

47 FEDERAL ELECTORAL BOUNDARIES COMMISSION FOR THE PROVINCE OF NOVA ScOTIA, Final Report — Addendum
(2023).
48 2020 QCCS 1035 (Canlll) (Superior Court of QC).
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have been some allegations of gerrymandering, these have tended to be at the
provincial not federal level and are relatively rare in the last two decades.

Third, the commissions have often adopted widely varying interpretations of their
legal duties.*® The wide discretion granted to commissions is necessary for them to
fulfill their function given the dramatically differing contexts among the provinces,
between urban and rural areas, and so on. That discretion in combination with vague
constitutional standards and a lack of case law or agreed upon definitions for terms
such as “communities of interest,” however, has contributed to similarly situated
voters being treated differently depending on the approach of the commission. This
variability poses challenges for the right to vote. The exercise of the discretion held by
the commissions is addressed in the next section in relation to population equality and
minority representation.

4. Exercising Commission Discretion: Population Equality and Minority
Representation

Population equality is a foundational element of electoral boundary design in all
democracies. Constitutions or election laws typically dictate that electoral districts
must have as close to identical populations as is practical, or set some acceptable
range of variance. The principle behind such rules is that of voter equality, also known
as one person, one vote or as representation by population. Voter equality stipulates
that given the equal stake of each individual in a democracy, each electoral district
should have the same population. Otherwise, the votes of some are worth more than
the votes of others. The principle of one person, one vote is strictly adhered to in the
United States, where Chief Justice Warren in Reynolds v. Sims famously opined that,
“legislators represent people, not trees...”.>°

Canada has developed along a very different trajectory. The Canadian model is an
outlier internationally for permitting large deviations from representation by
population. The electoral boundary revolution of 1964 largely eliminated
gerrymandering, but did not change the practice from Confederation onwards of
districts with massive deviations from representation by population. While the U.S.
made a clean break from the U.K. history of “rotten boroughs,” where some districts
had much smaller and others much larger populations, Canada has not done so.

a) The Right to Vote in Section 3 of the Charter

The population of electoral districts in Canada is subject to constitutional review
pursuant to the right to vote in s.3 of the Canadian Charter of Rights and Freedom. The

49 See M. PAL, The Fractured Right to Vote.
50 Reynolds v. Sims, 377 U.S. 533 (1964).
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first case heard by the Supreme Court of Canada on s.3 of the Charter was on disputed
electoral boundaries, which occurred in 1991. The case, the Reference re Provincial
Electoral Boundaries (Saskatchewan),”* remains the only case on provincial boundaries
heard by the Supreme Court. The Supreme Court has never heard a case challenging
the constitutionality of federal electoral districts in the era of the Charter, which stems
from 1982.

In the Reference, the Supreme Court introduced the doctrine which still applies in
all electoral boundaries cases, namely the requirement under s.3 of “effective
representation.” The Reference was a challenge to Saskatchewan’s provincial electoral
boundaries. The government of Premier Grant Devine was scandal-ridden and facing a
difficult upcoming general election. The government sought to alter its electoral
fortunes by constraining the decisions of the electoral boundary commission. It’s goal
was to enhance the voting power of its support base in rural areas of the province. The
legislation challenged in the case imposed a map that deviated to a greater extent
from representation by population than the previous map.>?

The Supreme Court had an opportunity to have its Canadian version of a Reynolds v.
Sims or Baker v. Carr’®> moment. It could have definitively pronounced on the break
that the Charter and the right to vote in s.3 had made from the previous tradition of
permitting deviations from representation by population. Canadian political history
was replete with instances of deviations, some of which could be justified by Canada’s
large geography and the need to represent remote and isolated communities. Many
deviations, however, were tied to gerrymandering or the preference for rural over
urban voters.

The Supreme Court of Canada, however, took a very different approach. Rather
than imposing one person, one vote as in the U.S., the Canadian Court interpreted s.3
as requiring a different standard, namely “effective representation.” Under this
doctrine, voter parity or equality is the primary criterion and starting point for
constitutional review of districts. The effective representation standard means that
ridings are not required, however, to have the same total population. Deviations from
representation by population are permitted as long as they lead to more effective
representation.

Under the effective representation standard, decision-makers must consider first
relative parity of voting power, but then also countervailing factors including
“geography, community history, community interests and minority representation” so
that “our legislative assemblies effectively represent the diversity of our social
mosaic.”>* The primacy of voter equality in the Court’s analysis suggests that some
deviations would be seen as excessive under s.3 and the doctrine of effective

51[1991] 2 SCR 158.

52 M. CARTER, Ambiguous Constitutional Standards and the Right to Vote (2011) 2 JPPL 309 at 320-
321; M. PAL, Breakdowns at 301.

53369 US 186 (1962).

54 Reference re Provincial Electoral Boundaries at pg. 184.
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representation. The Court declined, however, to set out numbers constituting specific
constitutionally permitted or impermissible amounts of deviation.

The Supreme Court’s method of constitutional interpretation was a break in the
case from its general approach. Canadian courts have typically adopted a “living tree”
method closely tied to purposive interpretation of constitutional text.>® The “living
tree” has dominated interpretation in the Charter-era. In the Saskatchewan Reference,
however, the Court’s majority adopted a more originalist type of analysis. At odds with
its holdings about other Charter provisions, the majority held that s.3 was not intended
to depart from the pre-1982 political and legal status quo. The majority emphasized
the Canadian link to British constitutional history to hold that s.3 could not be
interpreted as intending to adopt the U.S. one person, one vote standard. As
deviations from representation by population were permitted pre-1982, in line with
British tradition, so should they permitted under the Charter, reasoned the majority.

The Reference has been significantly criticized for failing to impose representation
by population under s.3.°® As a practical matter, boundary commissions have tended
to stick more closely to population equality since the Reference, even if large
deviations are still commonplace. The case appears to have signalled to commissions
that population concerns must be taken into account, even if deviation is allowed. In
particular, extreme deviations from representation by population in remote, Northern
ridings remain, but are less common than prior to the Reference. Significant gaps
between urban and rural representation, however, are standard, with implications for
the voting rights of minority groups within cities. Urban voters remain under-
represented overall in federal elections in comparison to rural voters, according to
their proportions of the general population.

The only other electoral boundaries case heard by the Supreme Court under the
Charter involved disputed municipal electoral districts (known as “wards”) in the City
of Toronto. In City of Toronto v. Ontario (A.G.),>” the Court held that municipal districts
are not subject to the effective representation standard because municipal elections
are not subject to s.3. This holding reinforced that effective representation is the
applicable standard for federal and provincial districts, even in stating that it does not
apply for municipal boundaries.

Subsequent case law in lower courts and regarding provincial and territorial
elections have filled in some of the detail missing from the Supreme Court’s doctrine

55 Hunter v Southam, [1984] 2 S.C.R. 145 at 155; Edwards v. A.G. Canada, [1930] AC 124; P. OLIVER,
Enduring Metaphors: The Persons Case and the Living Tree (2022) 48:1 Queen’s Law Journal 44; A.
KAVANAGH, The Idea of a Living Constitution (2003) 16 Canadian Journal of Law and Jurisprudence 55. But
see B. MILLER, Origin Myth: The Persons Case, the Living Tree and the New Originalism in G. Huscroft and
B. Miller, eds., The Challenge of Originalism: Theories of Constitutional Interpretation (Cambridge
University Press, 2011).

56 B. STUDNIBERG, Politics Masquerading as Principles: Representation by Population in Canada (2008)
34 Queen’s Law Journal 611.

572021 SCC 34.

-83 -


https://journal.queenslaw.ca/
https://www.cambridge.org/core/journals/canadian-journal-of-law-and-jurisprudence
https://journal.queenslaw.ca/

of effective representation. Yet the central question of “How much deviation from
representation by population is permitted under s.3 of the Charter?” has never been
conclusively determined. As a result, electoral statutes have taken the place of
constitutional doctrine in determining the quantum of permissible deviations and
acceptable reasons from departing from representation by population.

b) The Federal Statute

Given the lack of precision in the constitutional doctrine, the federal Electoral
Boundaries Readjustment Act (EBRA) has taken on outsized importance. The statute
provides that deviations from representation by population can be up to 25 above or
below the average population of a federal riding in a province.”® In extraordinary or
exceptional circumstances, an unlimited additional deviation is permitted.

This provision of the statute has the benefit of supplying at least a baseline number
for permissible deviations. The courts have on occasion identified a broad consensus in
Canada accepting 25% deviations as acceptable.®® In City of Yellowknife v.
Commissioner of the NWT, a trial court found that where deviations are within 25%, a
lower threshold is required to justify deviations.®® In other words, it is easier to
establish that deviations within the 25% range are lawful and constitutional than those
outside that range. An earlier challenge in 1999 in the Northwest Territories (NWT)
had struck down ridings under-representing the City of Yellowknife, at least partly
because the absolute deviation exceeded the 25% threshold.?! City of Yellowknife in
2015 upheld them because the 25% range was respected, even if the districts were
very close to the upper end of the range.

The 25% range, however, is large in comparison to other jurisdictions. The
extraordinary circumstances clause means even that wide range set out in s.15 of the
EBRA does not set the maximum deviation. The United States insists on nearly exact
voter parity. Other democracies use 5%, 10%, or up to 15%. Even in Canada, the
alleged consensus in favour of a 25% range as legitimate is also difficult to observe in
fact. Many Canadian provinces adopt a 5% or 10% maximum deviation.5?

In practice, since the Reference re Provincial Electoral Boundaries, the electoral
boundary commissions have generally stuck more closely to representation by
population than they had before. The use of the extraordinary circumstances clause to
justify deviations beyond 25% has diminished in frequency, though it is still in place for
some northern or remote districts where there is plausible justification for its use. In
other words, in clarifying that voter equality is the primary criteria for redistricting, the

58 EBRA, s. 15(2).

59 Charlottetown (City of) v. Prince Edward Island, 1998 CanLIl 6192 (PEISCAD) at para 56; City of
Yellowknife v. Commissioner of NWT, 2015 NWTSC 51 CanllIl at paras 37-38.

80 City of Yellowknife at para 40.

81 Friends of Democracy v. Northwest Territories (A.G.), [1999] N.W.T.J. No. 28.

62 M. PaL, Breakdowns in the Democratic Process and the Law of Canadian Democracy (2011) 57: 2
McGill Law Journal 299.
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Reference had some meaningful impact in moving toward representation by
population.

Some commissions have also informally adopted 5% or 10% as their targets for
maximum deviation. There is some tension between an administrative body adopting
its own range when its governing statute sets a specific number. There is some
guestion as to whether a commission informally adopting a lower maximum deviation
breaches the administrative law doctrine against decision-makers unduly “fettering”
their own discretion.®® Fettering occurs when a decision-maker self-imposes rigid rules
curbing its own discretion in a manner that “preclude[s] the possibility that the
decision maker may deviate from normal practice in light of particular fact.”®* Future
legal claims against maps that stick closely to representation by population are likely to
raise the issue of fettering.

While commission have tended to narrow the deviations seen in federal electoral
maps over the last 3 decades, many decision-makers still view any deviation within the
25% range as acceptable. Some maps have therefore deviated significantly from
representation by population, even if not to the same extent as in the pre-Charter era.
The effective representation doctrine has seemed to some boundary commissions as
providing a licence to deviate from strict population equality.

EBRA does set out specific criteria that can justify deviations. These include
geography, the history of a district, communities of interest, and other criteria.
Notably, the list in the EBRA does not specifically include the representation of
minorities or Indigenous Peoples. Geography provides a legitimate reason for
departing from population equality. Many districts in Canada are larger in geography
than multiple European countries. The vague set of criteria in combination with the
25% range, however, have generally been taken as permission to over-represent rural
communities at the expense of urban voters.®®

The constitutional rules on the distribution of seats in the House means that the
smaller provinces have federal electoral districts with much lower populations than
the largest provinces. Districts in Ontario, Quebec, Alberta, and British Columbia are
much larger in terms of population than those in the other 6 provinces. The
redistribution of seats therefore contributes to deviations from representation by
population. The design of district boundaries within each province compounds this
inequality by assigning much lower populations to rural districts. These lower
populations inevitably lead to larger populations in urban districts and some suburban
ones. In other words, there are more rural districts than the rural population alone
would warrant in all of the provinces. These patterns have a direct impact on the
relative weight of rural versus urban voting power. By over-representing rural voters at
the expense of urban and suburban ones, federal boundary commissions have

8 Maple Lodge Farms Ltd. v. Canada, [1982] 2 SCR 2.

8 Thamotharem v. Canada (Minister of Citizenship and Immigration), 2007 FCA 198 at para 78;
Stemijo Investments Ltd. v. Canada (Attorney General), 2011 FCA 299.
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exacerbated the inequalities generated by the distribution of seats and continued the
pre-Charter practice of favouring some interests in the design of the electoral map.

c) Minority Representation

Facilitating minority representation stands alongside voter equality as a
foundational element in electoral district design. Some constitutional systems take
such matters away from the general process of district design through the provision of
guaranteed seats for minority groups within the legislature. For example, India
reserves seats in the lower house or Lok Sabha for scheduled castes and tribes.®® New
Zealand has a separate electoral list for Maori voters.®” Another approach is to provide
a minimum number of “majority-minority” districts,®® as occurs in the United States,
though the jurisprudence on racial representation is often-changing.®® Canada has no
such constitutional system of special electorates, reserved seats, or required majority-
minority districts.

There are two primary mechanisms through which minority representation enters
into Canadian redistricting. First, the Saskatchewan Reference accepted that the
impact of electoral boundaries on minority communities was a relevant and legitimate
consideration under s.3 of the Charter. Commissions can therefore take into account
the impact on minority groups of drawing lines on the electoral map to address the
“effective representation” of those communities. At times, the presence of minority
communities will lead to lines being drawn differently than they would have been
drawn otherwise, with districts produced that adhere to representation by population.
The Reference also accepted a range of factors as justifying deviations from voter
equality, including representing the “social mosaic.” Ensuring the effective
representation of minority communities can therefore sometimes lead to commissions
deviating from voter equality in order to accommodate them.

For example, a series of provincial electoral boundary commissions in Nova Scotia
created majority-minority districts with small populations relative to others in the
province to enhance the effective representation of minority communities. These
commissions identified the minority Acadian (francophone) community as a group
whose interests were not being recognized by the majority. Their distinct political

66 W. SINGER, A Seat at the Table: Reservations and Representation in India’s Electoral System (2012)
11:2 Election Law Journal: Rules, Politics and Policy 202.

7 A. Geppis, A Dual Track Democracy? The Symbolic Role of the Mdori Seats in New Zealand’s
Electoral System (2006) 5:4 Election Law Journal: Rules, Politics and Policy 347.

68 S.N ANSOLABEHERE and N. PErsiLy, Testing Shaw v Reno: Do Majority-Minority Districts Cause
Expressive Harms? (2018) 90 NYU Law Review 1040.

89 See Barrett v. Strickland, 556 U.S. 1 (2009), for example.
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interests therefore compelled the commissions to create majority Acadian districts or
Acadian influence districts.”®

Second, the federal EBRA requires that commissions take into account
“communities of interest.”’* The statute provides no specification as to which groups
constitute “communities of interest.” There was some debate in Parliament in the
1990’s and 2000’s as to possible amendments to the EBRA that would have clarified
the term. These debates saw competing definitions and amendments but were never
passed. There has also never been a comprehensive judicial definition of “communities
of interest.” As a result, boundary commissions have considerable discretion around
interpreting the term in the statute. This extensive discretion means that commissions
have leeway to conclude whether a group is a community of interest and, if so,
whether the presence of a community of interest compels a change in the electoral
boundaries to ensure their effective representation.

This extensive discretion causes problems on its own, as commissions adopt
competing views of communities of interest. Some boundary commissions embrace a
broad definition of community of interest, including racial, ethnic, religious, and
others, and have used their discretion to prioritize the design of districts that enhance
minority representation.”? Boundary commissions in the province of Ontario, for
example, frequently take into account the presence of minority communities in
Canada’s largest, Toronto.

Other boundary commissions reject entirely the legitimacy of considering racial or
ethnic communities, on the theory that citizenship is the sole relevant category to
consider. Still other commissions reject demographic or sociological diversity as
relevant, but accept geographical categories such as rural, urban, and suburban voters
as legitimate to consider. As a result of this spectrum of views, stemming originally
from the lack of definition in the statute, boundary drawing occurs in very different
ways across the country. This lack of consistency is troubling given that a single
statute, the EBRA, and the Charter itself are supposed to govern all boundary
commissions. Some minority voters are communities of interest, while others are not,
despite having similar claims. This inconsistency is hard to reconcile with the idea of
the equal treatment of voters.

There is some judicial authority interpreting the EBRA that holds that boundary
commissions are required to take into account community of interest concerns under
some conditions and that respecting minority groups can require deviations from
representation by population. In Raiche v Canada (AG), 2004 FC 679, the Federal Court
found that the New Brunswick Federal Electoral Boundary Commission in the 2002
redistribution breached the EBRA by failing to adequately consider the interests of the

70 J. SMITH & R. G. LANDES, Entitlement Versus Variance Models in the Determination of Canadian
Electoral Boundaries (1998) 17 International Journal of Canadian Studies 19. See also J. C. COURTNEY,
Commissioned Ridings at 225-31 for an analysis of the maps and what led to them.

"LEBRA, s. 15.

72| develop this argument in more detail in M. PAL, The Fractured Right to Vote.
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Acadian minority francophone linguistic community. The linguistic minority objected to
the proposed boundaries primarily because they were to be moved from a riding
represented by a francophone MP to a riding represented by a unilingual, Anglophone
MP.

In Denny, discussed above in the section on consultation, a Mi’kmaq First Nation
objected to the decision to create two new ridings in Cape Breton, Nova Scotia. The
new boundaries would separate different Mi’kmag communities from one another,
divide the largest of these communities from the major city in the area (Sydney), move
the largest community away from the riding that has a Member of Parliament who is
from the First Nation, and put the Mi’kmagq in ridings with voters likely to be hostile to
their political interests. The effective representation of Mi’kmaq voters was arguably
harmed because their voting power was diluted and the quality of their representation
was likely diminished.”® The claimants are asserting that they are simply asking for the
same consideration that was given to francophone minorities in Raiche and other
cases. The case is likely to be an important development in the law.

In Reference re the Final Report of the Electoral Boundaries Commission,’* the Court
of Appeal for Nova Scotia considered the constitutionality of the provincial legislature
preventing a boundary commission from creating majority-minority districts. In 1992,
three ridings with majority or significant populations of the francophone linguistic
minority Acadians had been created. These districts of Clare, Argyle, and Richmond
deviated dramatically from representation by population as they had populations well
below the average. The districts were deliberately designed to enhance the effective
representation of Acadians. The districts were kept for the 2002 electoral map. For the
2012 redistricting, the Terms of Reference of the electoral boundaries commission
were drafted by the legislature to prohibit such deviations from representation by
population.

In conflict with the Terms of Reference, the boundaries commission recommended
keeping the three districts. It justified this recommendation by arguing that the
maintenance of the three districts was compelled by the right to vote in s.3 of the
Charter and the effective representation doctrine. The Attorney General viewed the
commission’s report as in contradiction to its Terms of Reference and communicated
that another report should be prepared. The commission ultimately acquiesced and
recommended removing the three districts under pressure from the Attorney General.
The legislature implemented those new recommendations in a statute.

The Court of Appeal for Nova Scotia found that the statute implementing the new
boundaries was an unconstitutional violation of the right to vote in the Charter. The
Court of Appeal found a procedural breach of s.3. The Court held that s.3 does not
require independent, non-partisan boundary commissions. If such institutions are in
place, however, then it is a breach of s.3 for the executive and legislature to interfere
in the commission’s independent work. By preventing the commission from

73 Court documents on file with the author.
742017 NSCA 10 (CanllIl).
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recommending its true or authentic views, the Attorney General and ultimately the
statute had breached the right to vote in s.3. The Court did not hold that effective
representation required the preservation of the ridings of Clare, Argyle, and Richmond.
The Court was clearly sympathetic, however, to the legal and political claims of the
minority. The case can be read as interpreting s.3 to require a fair process that
respects the interests of minority communities.

5. Indigenous Peoples and Representation in Canadian Legislatures

The representation of Indigenous Peoples, whose societies pre-date the arrival of
European settlers in what is now Canada, in Canadian institutions is an important
current topic. Canada had a long and sorry history of denying the right to vote to
Indigenous voters. Votes by Indigenous Peoples helped shape the outcome in some
ridings in early elections in what became Canada in 1897, 1891, and 1896, before
onerous restrictions were imposed in 1898.7> Explicit bans on voting were finally
removed only in 1960 by the government of Prime Minister John Diefenbaker.”®

A variety of constitutional reform proposals have attempted to enhance the
representation of Indigenous Peoples in Parliament. The last major attempt to amend
the Constitution wholesale was the Charlottetown Accord, which is worthy of
consideration here. The Accord would have recognized a third constitutionally
entrenched Indigenous order of government, alongside the federal and provincial
ones, but would have also entrenched representation within the central government.
The Upper House was the focus. Section 9 of the Accord would have created special
seats for Indigenous peoples in the Senate and provided a veto over matters relating
to Indigenous Peoples. Part of the logic of the Senate as the locus for the proposal was
that as the House of Commons was designed on the basis of representation by
population, the Upper House could act as a counter-weight for Indigenous Peoples
that could not hope to constitute a political majority. The Charlottetown Accord was
defeated in a referendum in 1991 and its proposals therefore did not become law.

Other proposals have tried to fill in the gap caused by the failure to implement the
reforms in the Accord.”” The Royal Commission on Aboriginal Peoples (RCAP) in 1996
made 440 total recommendations across a vast range of subject matter. One of its

75 C. KIRkBY, Reconstituting Canada: The Enfranchisement and Disenfranchisement of ‘Indians,’ circa
1837-1900 (2019) 69:4 University of Toronto Law Journal 497 at 497-98.

76 The Act to Amend the Canada Elections Act, SC 1960, c.7 s. 1. The right was extended in provincial
elections in Quebec in 1969 (An Act to Amend the Election Act, SQ 1969, c.13, §1), in Ontario in 1954 (An
Act to Amend the Election Act S.O 1954), and in British Columbia in 1949 (Provincial Elections Act
Amendments Act, 1949, S.B.C. 1949, c. 19, ss. 2, 3).

77 See R. WATTS, Federal Systems and Accommodation of Distinct Groups: A Comparative Survey of
Institutional Arrangements for aboriginal Peoples, Queen’s University, 1998; P. NIEmczAk, Aboriginal
Political Representation: a Review of Several Jurisdictions, Library of Parliament, Ottawa, Revised 1999.
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central proposals was for an Indigenous Parliament.”® This Parliament would have
served as a third legislative body with a veto over matters related directly to
Indigenous Peoples. Indigenous representation also factored into the broader debates
about electoral system reform.”” The federal government recently considered
alternative electoral systems and the majority of provinces also did so in the 2000’s.%°
Scholars and government reports have long-identified the failure of boundary
commissions operating within the existing electoral system to recognize Indigenous
groups as forming “communities of interest” as contributing to their under-
representation.®?

The central issue in the debates around electoral reform was about whether to
replace the single member plurality (SMP) electoral system with some form of
proportional representation (PR). The geographic constituencies used in Canada under
SMP favour concentrated populations. PR systems provide opportunities for groups
that are not geographically concentrated to aggregate their preferences and increase
their influence. The possibility that PR or a mixed system would enhance Indigenous
representation was raised at a number of levels.®? PR might facilitate the creation of an
Indigenous Peoples political party, or improve the chances of Indigenous candidates
running for office by encouraging or requiring parties to include them on the party lists
from which MP’s would be selected.®

New approaches to district design have opened up possibilities for Indigenous
representation in the House that are consistent with a goal of political reconciliation.®*
One leading example is the Far North Electoral Boundaries Commission (FNEBC) for the
Province of Ontario.®> The FNEBC was tasked with recommending the addition of at
least 1 and no more than 2 new ridings in the Far North of Ontario and the
readjustment of the existing boundaries. It was created as part of a joint Indigenous
and Ontario approach. A majority of 3 out of 5 Commissioners were Indigenous,

78 RovyAL COMMISSION ON ABORIGINAL PEOPLES, Final Report, Vol. 2, Chapter 3: Resetting the Relationship.

7% R. MILLEN, ed, Aboriginal Peoples and Electoral Reform in Canada, Vol. 9 of the Research Studies of
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University Press, 2008).
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Vol 11 of the Research Studies of the Royal Commission on Electoral Reform and Party Financing
(Toronto: Dundurn Press, 1991) 307.
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including the Chair. Indigenous political representatives from were consulted in the
choice of Commissioners from those communities and there were public hearings
about the Commission’s proposals.

The Commission acted pursuant to a provincial statute, but one that explicitly
included “Indigenous representation” as a criterion to consider. The end result was a
recommendation to create Ontario’s first Indigenous majority district. The FNEBC
attracted some criticism for not creating a second Indigenous majority riding in the
Northeast of the province.®® The Ontario Legislative Assembly unanimously passed a
bill in 2017 that largely takes on the FNEBC’s recommendations.®” The FNEBC
suggested that the Legislative Assembly consider guaranteed representation, but
relied on a model of contiguous districts. The FNEBC offers a model if used federally
for enhancing Indigenous participation in electoral district design that also suggests
increased opportunity for communities to select a representative of their choice.

An option within this model would be for electoral district boundaries to follow the
lines of the relevant treaty with the Crown. The Canadian Crown has signed many
treaties with Indigenous Peoples, which are recognized as constitutional documents by
virtue of s.35 of the Constitution Act, 1982. “Treaty federalism” would function as a
basis for political representation in this approach. James Youngblood Henderson
argues that a true nation to nation relationship must be based in treaties and that
electoral districts should reflect this fact.®2® There are some practical concerns with this
model since many treaties apply to enormous amounts of territory with varying
populations. The FNEBC considered but ultimately did not pursue to align electoral
district and treaty boundaries. This choice was dictated by the reality that the ensuing
districts following treaty lines would have been of unmanageable size for the number
of representatives allotted by the Representation Act, 2015.2° There may also be
principled opposition to including treaties with the Crown as the basis for electoral
divisions as being counter to a nation to nation relationship. The FNEBC reported that
it heard divergent views on this topic in its consultations.® The possibility that treaties
could be the basis for electoral boundaries, however, as a gesture of respect and to
foster adherence to the treaty boundaries as political lines, remains.%*

8 S. NANII, ‘A Missed Opportunity for our People’: Indigenous Leaders Urge Province to Revisit
Electoral Map, Toronto Star, October 7, 2017.

87 Representation Statute Law Amendment Act, S.0. 2017. C. 18.
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6. Conclusion

The Canadian model has remained largely stable for several decades. The seminal
moments in its evolution can be easily pinpointed. The electoral boundary revolution
in 1964 bringing in independent commissions ended the dark period of flagrant
gerrymandering that had prevailed from 1867. The Saskatchewan Reference in 1991
interpreted the right to vote in the context of electoral boundaries and, in doing so,
made the fateful choice to adopt the effective representation standard rather than
one person, one vote.

The weaknesses of the Canadian model are difficult to avoid in the current political
and legal moment. These concerns center around 1) democratic decline; 2) the
continuing tensions of federalism; and 3) the contradictions and imprecision of the
effective representation standard.

Concerns about the quality of democracy in new but also established democracies
have coalesced into palpable and legitimate fears of democratic decline. It is a difficult
moment for democracy globally. One of the recurring features of countries
experiencing decline are attacks on independent institutions, the undermining of
entities that can hold executives accountable, and the rewriting of election laws to
entrench incumbents.®> All of these trends suggest that electoral boundary
commissions are potential targets by populists, would-be authoritarians, or leaders
hostile to meaningful political competition.

Canada is not immune from these broader trends.’® Populist governments have, for
example, adopted the extreme majoritarianism made possible by the notwithstanding
clause in s.33 of the Charter. Section 33 permits legislatures to pass laws even if they
violate some of the guarantees of rights and freedoms in the Charter. Governments
had largely been reluctant to use this power, given public perception that s.33 was in
contradiction with the general spirit of rights protection that animated the other
provisions of the enduringly-popular Charter.

The failure of the constitution of 1982 to protect the existence and powers of
independent commissions may prove consequential. In the face of a federal
government disinclined to accept the recommendations of a non-partisan, arms-length
commission on a matter as fundamental to their political prospects as the boundaries
of electoral districts, there may be little support provided by the Constitution of
Canada or by the courts interpreting it.

Canada has a Constitution that is among the hardest in the world to amend. The
lack of clarity around whether the redistribution of seats in the House of Commons can

92 A. Huaq and T. GINSBURG, How to Lose a Constitutional Democracy (2017) 65 UCLA Law Review; K.
LANE SCHEPPELE, Autocratic Legalism (2018) 85 U of Chicago Law Review 545; M. A. Graber, S. Levinson,
and M. Tushnet, eds., Constitutional Democracy in Crisis? (Oxford University Press 2018).
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Clause and the New Populism (2019) 28:4 Constitutional Forum 9.
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be done by Parliament unilaterally or whether provincial consent is required is likely to
be untenable in the long run. The consequences for the provinces are serious. If a
Parliament and government sought to abuse its unilateral authority in this area, a
constitutional crisis could ensue. Even absent such abusive constitutionalism,
Parliament’s assertion of unilateral authority is a continuous irritant for the provinces.

As a result, it remains possible that a case will be brought which results in the
Supreme Court declaring that the provinces must agree to future changes to
representation in the House. The Court has favoured the provinces in a similar case
involving Senate reform, where it held that provincial consent is needed and
Parliament cannot act unilaterally. In such a scenario, it will be politically and
practically difficult for the necessary degree of consensus to be achieved. Such an
outcome would be disastrous for democratic legitimacy, as the already weak
adherence to representation by population in Canada would further erode if the
representation formula cannot be updated.

Finally, the contradictions of the effective representation standard are inescapable.
The standard has its benefits. It allows for truly remote and Northern constituencies to
have a say that they would otherwise not have. It provides flexibility for boundary
commissions, which have to balance a variety of different considerations. Yet it has
generated weak adherence to the foundational principle of representation by
population and led to uneven treatment of minority communities. The courts will likely
be called on to clarify what obligations boundary commissions have to enhance
minority voting power within the effective representation standard. They will also
likely have to decide on an acceptable range of deviation in the form of a precise
number. The Saskatchewan Reference had deliberately declined to do so. That
situation is increasingly untenable.

The stability of the Canadian model is under pressure given the evolution of
democracy and global threats to its preservation, Canada’s own constitutional
particularities, and the failings of the Supreme Court’s approach to interpreting the
right to vote.

-93 -






FABIAN MicHL"
Electoral Districts in Germany

SUMMARY: 1. Electoral System. — 2. Redistricting. — 3. Gerrymandering. — 4.
Conclusion.

ABSTRACT: This paper explores the role of electoral districts in the German Mixed-
Member Proportional System from the viewpoint of constitutional law. As this role
is highly contingent on the design of the electoral system, in a first step, the paper
outlines the basic structure of Bundestag elections and locates district voting therein.
From this will emerge that district voting does not have an impact on the relative
strength of parties in the German Bundestag. Despite this—in comparison to
majoritarian systems—diminished importance of electoral districts, German electoral
law subjects the process of redistricting to detailed regulation. The paper will analyse
these substantive and procedural requirements in detail and show that, taken
together with the diminished importance of district voting, they minimize the risk of
partisan Gerrymandering in Germany. The conclusion will sum up the results and hint
at the underlying reasons for the German mixed-member system, rooted in
constitutional history and the specific German conception of party democracy.

1. Electoral System

As early as the 1950s, German electoral law experts classified the Bundestag
elections as  “personalized proportional representation”  (personalisierte
Verhdltniswahl)?. By contrast, international scholarship has characterized it as a mixed-
member system3. This classification accounts better for the fact that one part of the
members of the German Bundestag is elected by relative majority in single-seat
districts, while the other part is chosen from closed party lists according to
proportional representation (PR). Thus, the Bundestag’s membership consists indeed
of a mix of “district” and “list” MPs, although German constitutional law does not
distinguish between these categories®. Despite this mixed composition of the

* Junior Professor of Public Law and the Law of Politics, Leipzig University, Germany.

! For the political science perspective see, among others, T. ZITTEL, Electoral Systems in Context:
Germany, in E. S. HERRON ET AL. The Oxford Handbook of Electoral Systems, Oxford, 2017, 781-802, esp.
794-796.

2 “Grundlagen eines deutschen Wahlrechts” Bericht der vom Bundesinnenministerium eingesetzten
Wahlrechtskommission, 1955, 21, referring to the Election Acts of 1949 and 1953. The Federal
Constitutional Court (Case No. 2 BvR 9/56 (July 3, 1957) = BVerfGE 7, 63 (74)) applied this classification
to the Federal Elections Act of 1956 which described itself as a PR system “combined with personal
election”.

3 M. S. SHUGART, M. P. WATTENBERG, Introduction, in ID., Mixed-Member Electoral Systems, 2000, 1.

4 0n the contrary, art. 38 sect. 1 of the Basic Law guarantees the equality of all MPs who represent
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Bundestag, district voting plays only a minor role in German power politics. Never in
the 75 years of the Federal Republic has it determined the outcome of an election.
Never has it decided the formation of the next Federal Government. The reason for
this minor importance of district voting lies in the PR nature of the German electoral
system. The proportional allocation of seats to the competing political parties has been
the guiding principle of the Federal Elections Act (FEA) since its adoption in 1956°, as it
had been the maxim of its predecessors, the Election Acts of 1949 and 1953. The FEA
implements PR by a complicated procedure of seat allocation which has been
fundamentally reformed in 2023. As this procedure is crucial for the understanding of
the role of district voting in Germany, in what follows, | shall give an overview of its
past and present design.

Until 2023, the FEA stipulated that the Bundestag should, in principle, consist of 598
members. Half of the members shall be elected from nominations in single-seat
districts, the other half from Land nominations (Land lists). Both the district
nominations and the Land nominations are submitted by the political parties.
Independent nominations were admissible in the districts, but meaningless in practice.
Since the second Bundestag election in 1953, no independent candidate has ever been
elected or even came close to a relative majority of votes. In practical terms,
Bundestag elections have always been party elections. Yet voters can split their party
preference, as the FEA provides them with two votes—the “first vote” for electing a
district candidate (nominal vote) in one of the 299 electoral districts and the “second
vote” for electing a Land list (list vote). In the electoral districts, candidates with a
relative majority of first votes are considered elected. For the distribution of seats
among the parties’ Land lists, the second votes cast for the respective lists are added
together at the national level. Then, the seats are distributed in a three-step arithmetic
operation. First, the total number of 598 seats—nota bene, not only the remaining 299
seats!—are allocated to the 16 Lander based on their respective population
proportion. Second, the number of seats of each Land are allocated to the respective
Land lists based on their share of second votes®. However, this calculation does not
produce the definitive number of seats allocated to each Land list. Rather, in a third
step, the district seats won by the respective party’s candidates in the respective Land
are subtracted from the party’s contingent of seats allocated according to the “second
vote”. This subtraction is the crucial link between district and list elections,
guaranteeing the PR nature of the whole system.

Initially, the efficacy of this PR mechanism was limited as parties could win more
district seats than they were entitled to by their second vote share. The original FEA of
1956 left them these seats as so-called surplus seats (Uberhangmandate) without
compensation for the other parties. As a result, the total number of seats increased.

the “whole people” (Vertreter des ganzen Volkes).

> Bundeswahlgesetz (Federal Elections Act), BGBI. | 1956, 383.

6 Since 2008, the allocation has been based on the Sainte-Lagué method. Before, the FEA had
employed D’Hondt (1956—1985) and Hare (1985—-2008).
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Thanks to the two-and-a-half party system (CDU/CSU, SPD, FDP), such surplus seats
had been a rare phenomenon in the “Bonn” Republic. In most Bundestag elections, the
second vote shares of the major parties (CDU/CSU and SPD) were big enough to justify
their district seats from a PR perspective. The FEA’s 5 % threshold kept small parties
out of the Bundestag and lead to a considerable concentration of votes. Even the
emergence of the Green party in the 1980s had no significant impact on this balance,
as the Greens’ first election results were moderate. After reunification in 1990,
another small party, the PDS (later renamed “the Left”), entered the scene. The PDS’
meagre result of 4,4 % in the 1994 elections activated a special provision of the FEA
which had almost been forgotten—the “basic seat clause” which exempted parties
from the 5 % threshold if they won three district seats. In this case, the party not only
kept its district seats, but was also considered in the distribution of list seats. Hence,
the PDS, having won four district seats in 1994, sent another 26 list candidates to the
Bundestag. Suddenly, district voting gained national importance’.

In the “Berlin” Republic, as PR shares of the two major parties were on a steady
decline, the number of surplus seats was rising considerably: from 6 in 1990 to 24 in
2009. In 2012, the Federal Constitutional Court (FCC) decided that, under the principle
of electoral equality, surplus seats were acceptable only as far as they did not infringe
upon the “fundamental nature” of the electoral system as a PR system® The Court
drew the line at half the size of the seats required for establishing a party group in the
Bundestag which, back then, corresponded to 15 seats. Over-complying with this
requirement, the legislator decided that, from the 2013 elections onwards, all surplus
seats should be compensated by additional seats for the other parties
(Ausgleichsmandate). As a result, the Bundestag grew bigger and bigger, reaching a
first peak in 2017, when 46 surplus seats had to be compensated by 65 additional
seats. By then, the party system had undergone further differentiation with the
emergence of the right-wing populist party AfD. A half-hearted reform of the Grand
Coalition (CDU/CSU and SPD) which slightly limited the compensation of surplus seats
did not put an end to the Bundestag’s overgrowth. On the contrary, in the 2021
elections, 34 surplus seats were compensated by 104 additional seats, raising the total
number of seats to 736. From then on, the Bundestag was the world’s biggest
democratically elected parliament—a questionable record, not only from the
budgetary perspective, but also, and more importantly, regarding its functioning as a
“working parliament”®. Scholars and politicians widely agreed that another reform was
inevitable and that this reform needed to tackle the distorting effects of district voting.
How this should be done, however, was highly disputed between the parties.

7 For the current state of the German party system see D. F. PATTON, The ‘Old Five’: The Bonn Parties
in the Berlin Republic, in K. LARRES, et al., The Oxford Handbook of German Politics, 2022, 216-233; H.
PAuTz, Germany'’s Political Parties — the Newcomers, ibid. 234-248.

8 FCC Case No. 2 BvF 3/11, 2 BVR 2670/11, 2 BvE 9/11 (July 25, 2012) = BVerfGE 131, 316.

% Cf. S. S. SCHUTTEMEYER, S. T. SIEFKEN, The German Bundestag: Core Institution in a Parliamentary
Democracy, in K. LARRES et al., The Oxford Handbook of German Politics, 2022, 174.
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In 2023, the parties of the Ampel (“traffic light”) coalition (SPD, Greens, FDP) agreed
on a radical solution. They wanted to get rid of the surplus seats for good. To this end,
they introduced the principle of “second vote cover”. From now on, parties receive
only the number of district seats that is covered by the second votes cast for them.
Thus, the second vote share sets a strict limit for the seats allocated to each party.
District wins exceeding the second vote share are no longer considered and,
importantly, do no longer create surplus seats. Rather, the respective districts are not
(as such) represented by a directly elected MP. To minimize the risk of “orphaned”
districts, the reformers have raised the total number of seats to 630, reducing the
portion of district seats to 47,5 percent. Under the reformed FEA, the seats are
distributed among the parties as follows. In a first step, the total number of seats (630)
is distributed to the parties on the federal level based on their second vote share by
the Sainte-Lagué method (“top-level distribution”—Oberverteilung). In a second step,
the seats are distributed internally, that is, among the Land lists of each party, applying
the same method (“sub-level distribution” —Unterverteilung).

The sub-level distribution determines the number of seats allocated to each party in
each Land. What remains to be clarified is which of the party’s candidates are elected.
In line with the German electoral tradition, the reformed FEA prioritizes, in principle,
the results of district voting. If the party’s seat share according to the top-level and
sub-level distribution is congruent with the number of its district winners, only the
district winners receive seats, and the list candidates are ignored. If the party’s seat
share exceeds the number of its district winners, the remaining seats are allocated to
the list candidates according to the pre-determined order on the List. If, however, the
contingent is smaller than the number of district winners, the new “procedure of
second vote cover” (Verfahren der Zweitstimmendeckung) kicks in. It ranks the district
winners according to their share of first vote in the respective districts and allocates
the party’s seats in the order of this ranking. As soon as the party’s seat contingent is
exhausted, the remaining district winners come away empty-handed.

The electoral law reform of 2023 has altered the nature of district voting in
Germany. Before the reform, receiving a plurality of first votes in an electoral district
was tantamount to winning the district seat. Thus, district voting provided the winners
with a seat in the Bundestag, although it did not have an impact on the Bundestag’s
party-political composition due to the electoral system’s PR orientation. The PR
principle did not directly affect the outcome of district voting, but merely
compensated for its distorting effects, if needed, by increasing the number of seats in
the Bundestag. After the reform, however, the very outcome of district voting depends
on the PR principle. The reformed FEA states this dependence explicitly: “A party
candidate ... is elected if he receives a plurality of first votes and is allocated a seat in
the procedure of second vote cover” (sect. 6 subsect. 1). Thus, to be elected the
district candidate depends on the success of his or her party in the PR part of the
electoral system. District winners do no longer win seats, but merely conditional
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prospects of a seat!?. Whether these prospects are fulfilled or disappointed, is not
decided by district voting, but by the second vote elections on the federal and Lander
levels. From a technical point of view, district candidacies create some sort of
horizontal lists taking priority over the (vertical) Land lists of the same party. By
contrast to typical horizontal lists!!, district candidates must, however, receive a
relative majority in order to be prioritized and, if necessary, ranked.

Not only did the electoral law reform change the nature of district voting but it also
eliminated their possible impacts on the 5 % threshold. Since 1956, parties with a
second vote share smaller than five percent had been exempted from the threshold if
they had won at least three district seats. Due to its interference with the principle of
electoral equality, this so-called “basic seat clause” was highly disputed among
constitutional law scholars, but generously accepted by the FCC. The Court held that,
in assessing the “integrative power” of a party, the legislator is not limited to the
party’s PR results but may also consider its successes in the district voting!2. During the
reform discussion of 2023 this tenet of German electoral law has become precarious.
On the one hand, the reformers downgraded the importance of district voting by
subduing them completely to the PR principle. On the other hand, they initially
maintained the basic seat clause which was only justifiable by arguing with the specific
importance of district wins. This performative contradiction exposed the whole reform
project to criticism®3. As the reformers realized the problem, they reacted again quite
radically, cancelling the basic seat clause altogether. This reaction had a tang of party
politics, as the only parties that had a (vital) interest in the basic seat clause belonged
to the opposition, namely the Left Party and the Bavarian CSU. Meanwhile, the CSU,
the Bavarian Government, and an NGO have appealed to the FCC whose decision is to
be expected in due course!*.

10°F. MicHL, J. MiTTROP, Farewell to “Personenwahl”, in Verfassungsblog, 2023/1/19,.

11 Cf. K. BRAUNIAS, Das parlamentarische Wahlrecht, vol. ll, 1932, 218: “The horizontal list does not
appear as a list, as there are voting districts in each of which individual candidates are nominated.
However, as the seats are not allocated in this voting districts but in a larger constituency, the individual
candidates of the same party form a certain unit, which we shall call a horizontal list” (my translation).

12 FCC Case No. 2 BvC 3/96 (April 10, 1997) = BVerfGE 95, 408 (422).

13 F. MIcHL, J. MITTROP, Farewell to “Personenwahl”, in Verfassungsblog, 2023/1/19. Our argument
was taken up by S. SCHMAHL, Schriftliche Stellungnahme fiir die Offentliche Anhérung des Ausschusses fiir
Inneres und Heimat des Deutschen Bundestages am 6. Februar 2023, 2023/2/5, 20(4)171 G, 5, one of the
experts in the legislative process nominated by the CDU/CSU group who found the basic seat clause
“constitutionally dubious”.

14 The litigation representatives of the CSU and the Bavarian Government published the gist of their
pleadings: K.-A. SCHWARz, Strukturbriiche im Wahlrecht? — zur Wahlrechtsreform der so genannten
Ampel-Koalition, in Bayerische Verwaltungsbldtter, 2023, 833-841, and M. MOosTL, Die
wahlgleichheitsrechtlichen Anforderungen der Mehrheitswahl und ihre Bedeutung fiir die
Wabhlrechtsreform der Ampelkoalition, in Bayerische Verwaltungsblétter,, 2024, 1-13. For the scholarly
discussion cf., among others, B. GRzeszIck, Gleichheit der Wahl und Wahlrechtssystem, in Neue Zeitschrift
fiir Verwaltungsrecht, 2023, 286—292, S. SCHONBERGER, Sturm im Wasserglas: Das neue Bundeswahlgesetz
auf dem Priifstand der Verfassung, in Neue Zeitschrift fiir Verwaltungsrecht, 2023, 785—791, and T. GROR,
Die Fiinf-Prozent-Klausel — Das Hauptproblem der Wabhlrechtsreform, in Neue Zeitschrift fiir
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2. Redistricting

Despite the diminished importance of district voting in the German Mixed-Member
PR—in comparison to majoritarian systems—, redistricting is subject to a rather strict
legal regulation. The 299 electoral districts are delimited in an annex to the FEA sharing
its legal status as a piece of federal legislation. Thus, redistricting which takes place in
the run-up of each Bundestag election requires a formal amendment of the FEA,
involving both the Bundestag and the Bundesrat as the representative body of the
Lander at the federal level. Most of the technical work is carried out by an impartial
expert committee, while the political decisions are taken by the parties of the coalition
governments, among the party groups in the Bundestag and the representatives of the
Lander governments in the Bundesrat. In what follows, | shall give an overview of the
substantive requirements for redistricting, before outlining the redistricting
procedure?®.

Most of the substantive requirements for redistricting are set out in sect. 3 subsect.
1 of the FEA. One can distinguish territorial from population requirements. The first
territorial requirement refers to the Lander boundaries which shall be respected. This
stipulation is technically indispensable as district seats are allocated to the parties at
the Lander level. Indirectly, it also reflects the Basic Law’s commitment to federalism
(art. 20 sect. 1), although the FCC has clarified that the legislator is merely entitled, not
obliged to consider Linder concerns when designing the legal system!®., The
constitutional principle of the federal state therefore makes no special demands on
the electoral system for the Bundestag as a unitary constitutional body.

The second territorial requirement demands that every electoral district should
form a coherent area. However, it allows for exceptions required, for example, by
irregular Lander boundaries, in particular, exclaves and enclaves. The requirement of a
coherent area reflects the widespread conception of electoral districts as “entities”
consisting of both a coherent territory and a cohesive part of the population. The
territorial coherence enables the district MPs to care for the needs of the district
population. However, the conception of electoral districts as an “entity” should not be
exaggerated. According to art. 38 sect. 1 of the Basic Law, the members of the
Bundestag shall be representatives of the whole people. This constitutional principle
rules out every substantial subdivision of the people and every substantial distinction
between “district” and “list” MPs. From a normative point of view, there can be no
such thing as “district representation”!’, and, from an empirical point of view, “list”
MPs care as much for the needs of their districts as “district” MPs?8,

Verwaltungsrecht, 2023, 1282—-1286.

15 For more details see J. HAHLEN, § 3, in W. SCHREIBER, BWahIG — Kommentar, 11th, 2021.

16 ECC Case No. 2 BvF 1/21, Rn. 200 (November 29, 2023).

17 Cf. S. PERNICE-WARNKE, Zur Bedeutung der Wabhlkreiseinteilung, in Neue Zeitschrift fiir
Verwaltungsrecht, 2024, 33.

18 Cf. T. ZITTEL, D. NYHUIS, M. BAUMANN, Geographic Representation in Party-Dominated Legislatures, in
Legislative Studies Quarterly, 2019, 681-711; T. GSCHWEND, T. ZITTEL, Who brings home the Pork? in Party
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The third territorial guideline demands that the boundaries of the municipalities,
rural and urban districts should be respected, wherever possible. This requirement
reflects the territorial organisation of the public authorities that prepare and organize
the elections. More importantly, it considers the organizational structure of the
political parties which are, by law, required to have regional and/or local branches
(sect. 7 subsect. 1 of the Political Parties Act)!®. In most parties, the lowest
organizational level is the local association (Ortsverein/Ortsverband) which usually
corresponds to the territory of a rural municipality or an urban district. Crucial for the
Bundestag elections are the district associations (Kreisverband/Unterbezirk), ranking
usually at the next level, which nominate the district candidates—either in members’
assemblies or in delegates’ assemblies (sect. 21 subsect. 1 FEA). Although it is
inevitable that the electoral districts do not always correspond to every party’s
structure, respecting the municipal and administrative boundaries in the redistricting
process minimizes deviations. It also promotes the perception of the electoral district
as an “entity” based on “historical” boundaries. Despite several territorial reforms
during the last decades, in principle, municipal and administrative boundaries are
more stable than boundaries of electoral districts. Thus, they can serve as a reliable
basic structure for the “electoral map”, which is not really a map, but a table made up
of three columns. The first column indicates the number of the district, the second its
name, and the third its territory referring to the names of administrative districts,
municipalities, and, if required, their subdivisions.

The fourth territorial guideline is not laid down in the FEA but derived from the
FCC’s controversial judgment on surplus seats of 1997—the decision was taken with
4:4 votes. The half of the judges supporting the decision held that the closer personal
relationship of district representatives to the district in which they were elected
required a certain continuity in the territorial structure of the district: “It would be
contrary to the principles of democratic representation if electoral districts were
constantly subject to change.”?° The reference to the “principles of democratic
representation” appears exaggerated in a constitutional system where there is no
“district representation”, but only representation of the whole people. In a later
decision, the Court did not refer to it again, but it re-affirmed the concept of territorial
continuity?!, at least, as a reason that can justify deviations from the population
requirements.

The FEA’s population requirements protect the electoral equality of both voters and
candidates. The first requirement stipulates that the number of districts in the Lander
shall correspond to the population proportion as far as possible. Thus, contrary to

Politics, 2018, 488-500.

19 For party organization see T. POGUNKTE, Parties in a Legalistic Culture: The Case of Germany, in R.S.
KATz, P. MAIR, How Parties Organize, 1994, 185—-215.

20 FCC Case No. 2 BvF 1/95 (April 10, 1997) = BVerfGE 95, 335 (364).

21 FCC Case No. 2 BvC 3/11 (January 31, 2012) = BVerfGE 130, 212 (228 f.).

-101 -


https://journals.sagepub.com/home/ppq/

historical electoral laws??, the Linder are not allocated a fixed seat contingent, but
“give away” and “receive” districts depending on demographic changes. The number
of districts due to every Land is determined by the Sainte-Lagué method.

The second population requirement regulates the size of the individual districts. It
sets out that the population of a district should not deviate from the average district
population by more than 15 percent in either direction. Deviations exceeding this
margin of tolerance can, however, be justified by territorial reasons, especially, the
requirement to respect administrative and municipal boundaries and the principle of
district continuity. Since the latter principle was established by the FCC, the legislature
has, as a rule, refrained from redrawing the electoral map in case of deviations within
15 to 25 percent?. If the deviation is, however, greater than 25 percent, the FEA
requires redistricting, without any exception. Initially, the FEA accepted deviations up
to 33 1/3 percent. However, in its 1997 decision on surplus seats, the FCC found this
broad margin incompatible with electoral equality, based on a legal comparison with
Ireland, France, and Canada?*. In future, beginning with the 2029 elections, the
margins of tolerance will be reduced even further to 10 % and 15 % respectively,
following the recommendations of the Venice Commission®.

It is important to note that the population requirements do not refer to the entire
population, but only to the number of German citizens with a permanent residence in
the district. This reaffirms the constitutional principle that there can be no such thing
as “district representation” (including the foreign nationals living in the district), but
only representation of the whole people which—according to the interpretation of the
FCC—is made up exclusively by the German citizens?®. However, the population figure

22 The Federal (Imperial) Elections Act of 1866/1871, the Imperial Elections Act of 1918 as well as the
(Federal) Elections Acts of 1949 and 1953 contained fixed seat contingents for the Linder and/or
(Prussian) Provinces, while the Imperial Elections Act of 1920 was based on the so-called “automatic” PR
system, resulting in a variable membership of the Reichstag.

23 Entwurf eines Siebzehnten Gesetzes zur Anderung des Bundeswahlgesetzes, 2004/12/14,
Deutscher Bundestag, doc. 15/4492, 56; Entwurf eines Achtzehnten Gesetzes zur Anderung des
Bundeswahlgesetzes, 2007/12/11, Deutscher Bundestag, doc. 16/7462, 59; Entwurf eines Zwanzigsten
Gesetzes zur Anderung des Bundeswahlgesetzes, 2012/1/17, Deutscher Bundestag, doc. 17/8350, 62;
Entwurf eines ... Gesetzes zur Anderung des Bundeswahlgesetzes, 2016/3/15, Deutscher Bundestag,
doc. 18/7873, 74; Entwurf eines Vierundzwanzigsten Gesetzes zur Anderung des Bundeswahlgesetzes,
2020/5/5, Deutscher Bundestag, doc. 19/18968, 94; Entwurf eines Gesetzes zur Anderung des
Bundeswahlgesetzes, 2023/10/17, Deutscher Bundestag, doc. 20/8867, 5; critical analysis: F. BUNSCHUH,
Praxis und rechtliche Uberpriifung der Wahlkreisziehung, in Deutsches Verwaltungsblatt 2024, 91.

24 FCC Case No. 2 BvF 1/95 (April 10, 1997) = BVerfGE 95, 335 (364.). The underlying expert
statement was provided by the Max Planck Institute for Comparative Public Law and International Law
and published as Wahlkreiseinteilung in westlichen europdischen Demokratien, den USA und Kanada, in
Zeitschrift fiir ausldndisches éffentliches Recht und Vélkerrecht, 1997, 633—674.

% Code of Good Practice in Electoral Matters: Guidelines and Explanatory Report, Opinion No.
190/2002, 16; for a further reduction argues S. PERNICE-WARNKE, Zur Bedeutung der Wahlkreiseinteilung,
in Neue Zeitschrift fiir Verwaltungsrecht, 2024, 31-35.

26 FCC Case No. 2 BvF 2/89, 2 BvF 6/89 (October 10, 1990) = BVerfGE 83, 37; FCC Case No. 2 BvF 3/89
(October 10, 1990) = BVerfGE 83, 60.
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does not only count in Germans entitled to vote—the voting age is 18—, but also
minors. The FCC accepts this generalization, as long as the proportion of minors in the
German population differs only insignificantly from region to region. According to the
Court, the inclusion of minors is therefore unobjectionable as long as the German
resident population is approximately proportional to the number of eligible voters.
Only if there are more than insignificant deviations between the population and the
number of eligible voters may redistricting be necessary?’. The Court placed the
legislator under the duty to regularly review the proportion. In practice, this duty is
fulfilled by comparative calculations in the reports of the Electoral District Commission.

The FEA charges the Electoral District Commission (EDC) with reporting changes of
the population figures and suggesting if and which district boundaries should be
redrawn. The EDC is a non-partisan expert committee whose members are appointed
by the Federal President as the so-called pouvoir neutre of the German constitution?®.
It shall consist of the President of the Federal Statistical Office, a Judge from the
Federal Administrative Court, and five other members who are, in practice, civil
servants nominated by the Lander governments via the Bundesrat. Usually, they are
recruited from the electoral law departments of the Lander ministries of the interior.
The Bundesrat has made it a point to nominate representatives of those Lander that
are predicted to be most affected by the redistricting process but also reflects the
party-political composition of the Lander governments. Following its own rules of
proceeding, the EDC is headed by a chairperson elected by the members of the EDC. By
custom, the members always elect the President of the Federal Statistical Office who
is, in practice, also appointed Federal Returning Officer. Because of this personal
union, the chairperson of the Commission is not always a trained lawyer, but often an
economist or a mathematician, which fits the EDC’s task of assessing the population
figures.

The EDC sits in non-public meetings and does not directly consult political parties,
administrative agencies, municipalities or even the public. It invites, however, a
representative of the electoral law department of the Federal Ministry of the Interior
to participate in the meetings. The Lander governments and the Federal Minister of
the Interior can give statements on the future delineation of electoral districts. The
EDC asks the Lander governments to report the positions of the regional branches of
the political parties represented in the Bundestag in their statements?®. In addition,
the EDC may consult external experts, but, as far as one can tell from its reports, it
rarely does3’. The time schedule for the EDC’s work is defined by the FEA. Within 15
months of the beginning of the legislative term, the EDC shall submit its report which is

27 FCC Case No. 2 BvC 3/11 (January 31, 2012) = BVerfGE 130, 212 (230 et seq).

28 For this conception cf. T. STEIN, Der Bundesprisident als “pouvoir neutre”? in Zeitschrift fiir
ausldndisches dffentliches Recht und Vélkerrecht, 2009, 249-256.

29 Bundestag, doc. 20/5200, 8.

30 For instance, the last two reports (Bundestag, doc. 19/7500 and Bundestag, doc. 20/5200) do not
mention the involvement of external experts.
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based on the decisions of the majority. A minority of three members may give a
dissenting opinion.

The EDC submits its report to the Federal Ministry of the Interior which shall
forward it immediately to the Bundestag and publish a note in the Federal Bulletin.
This is the first time that the public is officially made aware of the redistricting plans. In
the Bundestag, the report is not dealt with as a draft law, but rather as a briefing. Until
2002, this briefing was discussed in the Bundestag Committee of Internal Affairs which
then called on the Federal Government to introduce a bill. Since 2007, the report has,
however, been debated only among the coalition parties which ask the Federal
Ministry of the Interior to provide them with a so-called drafting guidance. This
drafting guidance reflects the wishes of the coalition parties and forms the basis of the
draft law which is eventually introduced in the Bundestag by the coalition party
groups. Formally, the opposition parties are not involved in the drafting process until
the bill is being discussed in the Bundestag and its Committee of Internal Affairs.
However, if they are part of a Land government, they may have already had an
opportunity to make their views heard in the EDC. In any case, the opposition parties
can present their interests in the meetings of the Committee of Internal Affairs,
although the committee adopts its recommendations for the plenary by majoritarian
vote. The plenary session, as the last step of the legislative procedure in the
Bundestag, only serves to publicly express the various opinions on the new electoral
map and to formally adopt the law3?.

After having been adopted by the Bundestag, the redistricting law is forwarded to
the Bundesrat which represents the Lander via representatives of the Lander
governments. The powers of the “Lander chamber” in matters of electoral legislation
are, however, limited. The Bundesrat may call on a joint committee for further
discussion consisting of an equal number of members of the Bundestag and the
Bundesrat. After the discussions of the joint committee have been concluded, the
Bundesrat can object to the redistricting act. Yet, this objection is not tantamount to a
veto but can be overruled by the Bundestag by a majority of its members. If two thirds
of the Bundesrat’s votes objected to the law, the Bundestag equally requires a two-
thirds majority for effectively overruling the objections. However, as far as apparent,
that has never happened in the case of a redistricting law.

3. Gerrymandering

Thanks to the design of the German electoral system, there are almost no
incentives for manipulating electoral boundaries for partisan reasons32.

31 The most recent redistricting law was adopted by 382 to 276 votes with 12 abstentions. The
affirmative votes came from the coalition parties (SPD, Greens, FDP), while the opposition (CDU/CSU,
AfD, and two left-wing groups) voted against..

32 For an in-depth analysis of Gerrymandering in Germany see R. KAISER, F. MicHL, Wer hat Angst vorm
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Gerrymandering just makes no sense in a system where district voting has no impact
on the parliament’s party-political composition. Even before the electoral law reform
of 2023 that abolished the last party-political implication of district voting by cancelling
the basic seat clause, there was hardly any evidence for deliberate manipulations of
the electoral map. This does, however, not mean that the redistricting process is
completely de-politicized and consensual. As district voting has a bearing on the
personal-political composition of the Bundestag, many MPs have a vital (self-)interest
in how the district boundaries are drawn. Most likely, this interest will be growing in
the aftermath of the 2023 reform33, which transformed the district candidacies into
prioritized horizontal lists. To rank high on that list, district candidates need to increase
their personal vote share which is contingent on the make-up of the district. For
example, candidates of the CSU receive higher vote shares in rural than in urban
districts, while the opposite holds true for candidates of the SPD and the Greens.

In the most recent redistricting process, this conflict of interests caused a heated
debate about a new district in Bavaria that was set up because of demographic
changes34. As two existing rural districts around the city of Augsburg deviated from the
average population by more than 25 percent, the redistricting plan of the coalition
parties carved out a new district from their territory, while adding some peripheral
parts of the existing urban district of Augsburg. In the 2021 election, this urban district
was won by the CSU candidate. Second came the Greens’ candidate—a prominent
politician—who received her best results in the central parts of the district.
Prognostically, her personal results will improve in the next elections because
conservative peripheral parts have been ceded to the new rural district. The head of
the CDU/CSU party group and opposition leader in the Bundestag, commented on the
redistricting as follows>*: “What the Americans have been doing for 30 years with their
so-called ‘Gerrymandering’ has led to democracy no longer functioning properly there.
The Traffic Light Coalition is now doing exactly the same thing in Germany—cutting a
constituency to the advantage of one of its own MPs. This is causing serious damage to
democracy.”

Of course, comparing the case of Augsburg to Gerrymandering in the US is grossly
misleading, as the district election in Augsburg will have no effect on the party-political
composition of the next Bundestag, whatever its outcome. Yet the episode shows the
importance politicians attribute to district voting for personal-political and symbolic
reasons. It is the coloring of the electoral map that matters to German parties. The CSU
(blue), claiming to represent the whole of Bavaria at the federal level, has a vested
interest in a blue-only Bavarian electoral map. As the days are over when the CSU won

Gerrymander? Manipulative Wahlkreiszuschnitte in Deutschland, in Jahrbuch des Offentlichen Rechts der
Gegenwart 67 (2019), 51-106.

33 Cf. S. PERNICE-WARNKE, Zur Bedeutung der Wahlkreiseinteilung, in Neue Zeitschrift fiir
Verwaltungsrecht, 2024, 31-35.

34 5. KLENNER, Streit iiber Wahlkreise, in Frankfurter Allgemeine Zeitung, 2024/2/1, 2.

35 Quoted by R. ROSSMANN, So darf es nicht weitergehen, in Siiddeutsche Zeitung, 2024/1/31, 4 (my
translation).
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all electoral districts in Bavaria, it at least wants to limit the number of green dots on
the map. On the other hand, the Greens wooing the progressive urban electorate want
to make their strongholds be seen. Although such considerations may of course
influence the decision-makers when drawing electoral boundaries, they are not
tantamount to partisan Gerrymandering. That is why German courts, when confronted
with suspected “Gerrymanders” in Lander elections, have taken a rather self-
restrained stance. The Constitutional Court of Rhineland-Palatinate—the only German
court that has ever employed the term “Gerrymandering”—held that only evident
manipulations of district boundaries based on an analysis of previous voting behaviour
by the respective parliamentary majority violate the principle of electoral equality.
Regarding the disputed electoral map, it found that such manipulations were possible,
but not evident3®. For the future, it obliged the legislator to give reasons for the
delimitation of electoral districts so that the electoral map can be assessed more
effectively. Of course, these reasons are readily available as changing population
figures provide enough arguments to make a case for this or that delimitation®’. In the
end, redistricting is a genuinely political undertaking whose result the judiciary can
scrutinize only to a limited extent—even in Germany with its powerful constitutional
courts.

4, Conclusion

This paper has shown that district voting plays only a minor role in the German
electoral system, even more so after the reform of 2023. Their diminished
importance—in comparison to majoritarian systems—and the legal regulation of the
redistricting process minimize the risk of manipulative delimitations. Although the
reproach of “Gerrymandering” is part of the political rhetoric in Germany, there is no
danger that electoral maps will determine the party-political outcome of the
Bundestag elections. This result provokes the question why there is district voting at
all, in particular, as empirical research has shown that there is hardly any difference in
the responsiveness of “district” and “list” MPs, denouncing the “stronger link”
between district MPs and their voters as a myth®. The answer to this question is
twofold, referring to both the history of the electoral system and the structure of
political parties in Germany. From a historical perspective, district voting is part of a
compromise, formed in the 1950s, between the CDU/CSU’s demand for a first-past-
the-post system following the British example and the strict insistence of SPD and FDP

36 Verfassungsgerichtshof Rheinland-Pfalz Case No. VGH 14/15 (October 30, 2015).

37 R. KaISER, F. MicHL, Wer hat Angst vorm Gerrymander? Manipulative Wahlkreiszuschnitte in
Deutschland, in Jahrbuch des Offentlichen Rechts der Gegenwart, 2019, 101; more optimistic: F.
BUNSCHUH, Praxis und rechtliche Uberpriifung der Wahlkreisziehung, in Deutsches Verwaltungsblatt,
2024, 88.

38 T. GSCHWEND, Zum Mythos des Direktmandates aus Sicht der Wihlerinnen und Wihler, in

Verfassungsblog, 2023/2/06,.
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on PR3, Evidently, the Union parties drew the short straw, as the system is PR in its
nature. From the very beginning, electoral districts in Germany were no more than a
tired imitation of British constituencies. The German language does not even have a
proper word to indicate the personal link between district MPs and the population of
their districts. While Westminster MPs confidently refer to their “constituents”,
Bundestag MPs must resort to lengthy periphrases, such as “the population in my
electoral district”4°,

From the perspective of the structure and functions of political parties in Germany,
it makes, however, sense to divide the country into small electoral districts. According
to art. 21 of the Basic Law, political parties shall participate in the formation of the
political will of the people. Traditionally, parties in Germany rely on a broad
membership. The Basic Law requires these “member parties” to organize their internal
structure in conformity with democratic principles. Thus, constitutional law demands
that party-internal decisions be made from the bottom up. This includes the
nomination of candidates as the first and foremost task of party organizations in the
formation of the political will of the people. The single-seat districts of the FEA
contribute to this bottom-up structure, splitting up the parties’” memberships into 299
suborganizations each of which chooses one candidate. In this local nomination
process, the influence of the individual party member is considerably higher than in
composing the Land lists for the PR element. Although party elites will often try to
influence the outcome of nomination assemblies, in the end, it is the party base that—
directly or, in case of delegate assemblies, indirectly—decides on who is running for
the party in the district. This provides a strong incentive for party members to get
involved in local party structures and to support their local candidate in the election
campaign. By activating the individual party members, district voting stabilizes
representative democracy in Germany, which is still a model for a functioning “party
democracy”. This may compensate for their minor importance in the electoral system
and the actual elections.

395, E. SCARROW, Germany: The Mixed-Member System as a Political Compromise, in M. S. SHUGART,
M. P. WATTENBERG, Mixed-Member Electoral Systems, 2000, 55-69, for a detailed analysis of the origins
see E. H. M. LANGE, Wahlrecht und Innenpolitik, 1975.

40 For example, H. C. Strébele (Greens): “Ich spreche hier ... fiir die Bevélkerung in meinem Wahlkreis
in der Mitte Berlins”, in the minutes of the 9t Plenary session of the 17" electoral period on 3
December 2009, 677.
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Lorenzo Spadacini’
Constitutional needs for the Italian process of drawing electoral districts:
a more independent Commission, less partisanship, and greater transparency
and participation™

SUMMARY: 1. District and constituencies: explicit and implicit constitutional principles
and rules. — 2. The limited importance of the design of single-member constituencies
until 1993. — 3. The constituency drawing system from 1993 to 2005. — 4. From the
abolition of the single-member districts in 2005 to the need to design small multi-
member districts in the electoral law, which was never implemented, in 2015. — 5. The
current legislation on single-member district introduced in 2017 and still in force in
light of the applied practice. — 6. How to make the procedure for producing electoral
maps more compliant with the Constitution: a more independent technical
commission; a timelier procedure; greater transparency and participation.

ABSTRACT: This article delves into the constitutional imperatives guiding the process of
drawing electoral districts in Italy, advocating for reforms to ensure a more independent
commission, reduced partisanship, and greater transparency and participation. Beginning
with an exploration of explicit constitutional principles and rules governing seat allocation,
the paper traces the historical evolution of constituency drawing systems, from the initial era
of single-member constituencies within a proportional system to contemporary legislation on
single-member first past the post districts (even within a mixed electoral system).
Highlighting the shortcomings of past and present approaches, this article argues for
procedural reforms aimed at enhancing compliance with constitutional principles. The
conclusion underscores the importance of transparency and participation in mitigating
inherent biases in electoral geography, emphasizing the need for procedural fairness even
when substantive solutions remain elusive. By prioritizing the technical and non-partisan
nature of the boundary commission, expediting the production of electoral constituencies,
and bolstering participation and transparency measures, the article proposes a framework
aligned with both Italian and international best practices, as endorsed by the Venice
Commission.

1. District and constituencies: explicit and implicit constitutional principles and rules

The Italian Constitution does not provide for a specific electoral system.
Consequently, Italy has experienced a sort of electoral hyperactivity!, oscillating
between proportional and majority systems, sometimes including only multi-member

* Associate Professor of Public Law, University of Brescia.

** This contribution is subject to a peer review process according to the Journal’s Regulations.

! According to Fulco Lanchester, it would have been, literally, a case of electoral “hyperkinetism” (F.
LANCHESTER, La costituzione sotto sforzo. Tra ipercinetismo elettorale e supplenza degli organi
costituzionali di garanzia, CEDAM, Padova 2020).
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districts, other times also incorporating single-member constituencies, as is the case
for a portion of seats in the Chamber of Deputies and the Senate today?. Essentially,
lacking a consolidated electoral tradition, there are no specific constitutional
provisions concerning the design of single-member constituencies, which inherently
require careful considerations to prevent the electoral outcome from being perceived
by the public as unjust or unrepresentative. In fact, the Constitution limits itself to
establishing certain overarching principles, some concerning the equality of voting?,
while others stem from democratic principles, the representative nature of democracy,
or — perhaps — the parliamentary system of government.

Alongside these general principles, the Constitution instead establishes few specific
rules. Among them, rules about the distribution of seats among the different
territories of the country have specific relevance. For the Senate of the Republic, it is
envisaged that the electoral system must be region-based, and the 196 seats to be
elected at the national level (4 are reserved for Italians abroad) are distributed among
the regions in proportion to the population. However, a minimum number of seats are
guaranteed for less populous regions. For the Chamber of Deputies, it is envisaged that
the national territory is divided into subnational constituencies to which seats must be
allocated in proportion to the population. However, the Constitution does not specify
the relevant subnational constituencies for the distribution of seats in the Chamber of
Deputies. It has always been the sub-constitutional legislation that determines the
subnational constituencies for seat distribution. They have always coincided with the
regional territory, except for the more populous regions, which are divided into
multiple constituencies®. In the Senate, however, given the mentioned rule of the
"regional basis" of the electoral system, the constituencies coincide with the 20
regions. Both with reference to the Chamber of Deputies and the Senate, the
Constitution specifies the representative data of the population to be considered for
the allocation of seats to subnational constituencies: what matters is indeed the latest
general census.

These rules are not difficult to apply. In fact, it is sufficient that, when elections are
called, the data from the latest general population census is verified, and the seats are
distributed among the various subnational constituencies as prescribed by law or the
Constitution through a simple mathematical operation.

If an electoral law were to be adopted that provides for the division of the territory
into constituencies and the distribution of seats within them based on single-member

2 For a short description in English of the Italian bicameral system and the history of the electoral
legislation, see A. D’ANDREA, L. SPADACINI, The Structure of Parliament, in V. ONIDA (et al.), Constitutional
Law in Italy, Wolters Kluwer, Alphen aan den Rijn, 2021, 121-131.

3Art. 3

4 This is the case in Piedmont, Veneto, Lazio, Campania, and Sicily, divided in two constituencies
each, and Lombardy, now divided into 4 different constituencies. In truth, based on the data from the
latest census, the population of Emilia-Romagna, consisting of a single sub-national district, has
surpassed that of Piedmont, divided into two districts. This constitutes an interesting peculiarity,
although it does not seem to have relevance in terms of the constitutionality of the current distribution.
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districts (as was the case with the electoral law of 1993), it would then be necessary to
proceed concretely with such division and distribution. To this end, an independent
commission, separate from the Government and Parliament, should be identified to
carry out this distribution transparently °.

There are no explicit constitutional principles on this matter, probably also because
the constitutional charter does not provide any indications - not even in general terms
- on electoral law; however, it is possible to derive some general principles in this
regard, such as:

a) The democratic principle and the attribution of sovereignty to the people (Article
1): from this perspective, the effective implementation of the democratic principle and
the constitutional attribution of sovereignty to the people can only demand that the
electoral system allows the chambers to make decisions that genuinely reflect the will
of the people, as a necessary precondition for the exercise of its sovereignty. This
means ensuring that the system of representation fulfils its function: allowing public
decisions, mostly made through representative assemblies, to be realistically
attributed to popular sovereignty®. The construction of a single-member constituency
system on a partisan basis, indeed, would clearly hinder the realization of such
mechanisms for the fulfilment of the democratic principle and the attribution of
sovereignty to the people’;

b) The equality of citizens (Article 3) as well as of voters (Article 48): from this
second perspective, a partisan constituency system would inevitably end up
contradicting the equality of citizens and voters because, in constituencies resulting
from partisan choices, some voters are empowered with a greater weight in their vote
while others’ votes effectively carry less weight. Moreover, in the Italian legal system,
the principle of formal equality (which might be considered respected even in the case
of voting based on partisan constituencies) is not sufficient, given that it is well known

> Indeed, the need for an independent commission quickly emerged in the homeland of majoritarian
single-member districts. On this point, see R.J. JOHNSTON, Redistricting by Independent Commissions: A
Perspective from Britain, in Annals of the Association of American Geographers, Vol. 72, No. 4 (Dec.,
1982), 457-470, and R.L. MORRIL, Political Redistricting, Washington: Association of American
Geographers, 1981.

6 Regarding this, it has been emphasized that if the electoral system is the instrument for creating
political representation, it is essential to focus on the ‘place of representation,” namely the place where
the interests of the parties (representative and represented) meet. This function is performed by
electoral districts because the political relationship between representative and represented can only be
established within a specific territorial space. The choice to focus on the electoral district is due to the
fact that it serves as the place where the interests of voters and the elected representatives in the
district converge. The place where representation is founded is, therefore, where candidates present
themselves to voters and where the voter physically casts their vote, thus choosing their political
representative. See D. CASANOVA, Eguaglianza del voto e sistemi elettorali. Profili costituzionali, in Rivista
del Gruppo di Pisa, 1/2019.” D. W. RAE, The political consequences of electoral laws, New Haven, Yale
University Press, 1971.

7 D. W. RAE, The political consequences of electoral laws, New Haven, Yale University Press, 1971.
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that Article 3 of the Constitution enshrines the principle of equality in both formal and
substantive terms.

c) The constitutional provisions regarding the allocation of seats to sub-national
constituencies and regions — constituting the constitutionalizing of a mathematical
formula — withdraw this function from the ordinary legislator, indicating the sensitivity
of the matter: if the Constitution is concerned about equality among voters, both
individually and as voters located in a territory, to the extent of constitutionalizing
mathematical formulas for the allocation of seats among constituencies, we can
reasonably imagine that the constitutional domain of this matter is limited to the
distribution of seats among constituencies and does not necessarily extend to the
system of designing constituencies. The answer to this question seems evident,
especially when considering that the allocation of seats among constituencies has
much less decisive effects in terms of the effectiveness of the aforementioned
principles than the design of single-member constituencies, at least where these
operate according to the "first past the post" rule. Furthermore, these mathematical
rules allow ensuring the most accurate territorial distribution of representation, in
guarantee of the principle of equality among citizens (Article 3 of the Constitution)
and, especially, of the equality of the vote (Article 48 of the Constitution).

Based on this approach, therefore, we should consider implicit in Italian
constitutional principles what is explicitly stated, without formal legally-binding value,
in the Code of Good Practice in Electoral Matters of the European Commission for
Democracy through Law (Venice Commission), adopted in 20028 With specific
reference to the case of the redrawing of electoral constituencies, it is specified that
the "new arrangement should not exhibit partisanship, hence be impartial; should not
disadvantage national minorities; should take into account an opinion expressed by an
independent commission, preferably including a geographer, a sociologist, a balanced
representation of political parties, and, if applicable, representatives of national
minorities [...] Subsequently, Parliament will decide based on the proposals of the
commission, with a possibility of a single appeal."

These principles are reiterated and detailed in the "Report on Constituency
Delineation and Seat Allocation," adopted by the Venice Commission in December
2017°. Regarding the framework for defining electoral constituencies, the Report
highlights that the most relevant international standard to apply is that of the equality

& European Commission for Democracy through Law (Venice Commission), "Code of Good Practice in
Electoral Matters: Guidelines and Explanatory Report," adopted by the Venice Commission during its
52nd session (Venice, October 18-19, 2002).° European Commission for Democracy through Law (Venice
Commission), “Report on constituency delineation and seat allocation”, adopted by the Council for
Democratic Elections at its 60th meeting (Venice, 7 December 2017) and by the Venice Commission at
its 113th Plenary Session (Venice, 8-9 December 2017).

° European Commission for Democracy through Law (Venice Commission), “Report on constituency
delineation and seat allocation”, adopted by the Council for Democratic Elections at its 60th meeting
(Venice, 7 December 2017) and by the Venice Commission at its 113th Plenary Session (Venice, 8-9
December 2017).
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of voting power, as defined by the Code of Good Practice in Electoral Matters.
According to this standard, the equality of the vote implies that each voter normally
has the right to one vote only, and each voter’s vote must have the same value.

Regarding procedural safeguards, the Report specifies that the delimitation of
electoral boundaries should be carried out transparently and consistently, established
by a law that also regulates the frequency of the revision of these boundaries.
Furthermore, the concrete delimitation of electoral constituencies should occur
following extensive public consultations with all stakeholders, legitimizing it in the eyes
of both stakeholders and voters™®.

The Report also states that those responsible for defining electoral boundaries must
be independent and impartial, ensuring that the criteria for seat allocation comply
with international or European standards. It emphasizes that recommendations from
authorities tasked with delineating electoral boundaries should be followed by the
government or national legislators, and the procedure should be precisely defined by
law so that the process remains the same regardless of the entity responsible for
drawing district boundaries. The report notes the necessity for all political parties to
have access to the process due to its political implications.

In essence, | would consider the recommendations of the Venice Commission as
explicit expressions of constitutional principles indirectly deducible from the Italian
constitution itself. However, some clarifications can be made.

First, compared to the framework outlined by the Venice Commission, the Italian
legal system would better address the need to avoid partisanship in the design of
electoral constituencies by placing greater emphasis on the role of the independent
commission rather than the Parliament. The Venice Commission’s recommendation
that the procedure be ultimately decided by the Parliament is quite understandable
insofar as it is aimed at preventing the procedure from being entrusted to the
Government. In this sense, concerning the 1993 regulation, the provision stating that
constituencies are adopted by a government act should be criticized. Compared to this
solution, assigning the procedure to Parliament would undoubtedly be an
improvement. However, it still would not be sufficiently safeguarding, as entrusting
the decision to Parliament through the normal legislative procedure would hand the
decision to the political majority pro tempore. As will be discussed later, it would not
be possible to imagine a procedure that assigns the decision to the independent
commission, except for parliamentary corrections adopted by a supermajority (i.e.,
with the agreement of both the majority and the opposition, excluding handing the
process to the parliamentary majority).

10 See paragraph 19 of the aforementioned report by the Venice Commission: « Boundary
delimitation should take place in a transparent and consistent manner, established by a law that also
regulates the frequency of reviewing boundaries. The delimitation process should take place at least one
year before an election. Like all crucial elements of electoral law, the delimitation of constituencies
should be adopted after extensive public consultations with all relevant stakeholders. This should make
it legitimate for both stakeholders and voters».
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Second, the other specification, concerning the recommendations of the Venice
Commission relates to the recommended presence of parties in the independent
commission, as well as national minorities. Regarding the presence of parties in the
independent commission, indeed, given their participation in other phases of the
procedure, it should not be considered absolutely necessary. On the contrary, the
presence in the commission of experts specialized in issues related to minorities or the
addition of one or two individuals appointed by the legislative assemblies of local
entities with minority representation could be considered useful in order to truly
establish an independent commission capable of effectively ensuring the protection of
minorities in the construction of constituency maps.

In any case, if, as specified, the recommendations of the Venice Commission can be
considered indicative of Italian constitutional principles, these considerations should
be formulated regarding the legislative framework of procedure for producing
constituency maps adopted in 1993: 1) It is an experience complying with the
parameters set by the Venice Commission, where it stipulates that the process be
guided by an independent commission; 2) The attribution, in the initial application, of
the final decision to the Government does not meet the required standard; 3)The
attribution, for subsequent applications, of the final decision to Parliament still
exposes the procedure to partisan manoeuvres and increases the likelihood that it may
not succeed (the approval of the bill, in fact, is not subject to deadlines, and there is no
guarantee that a majority to approve it will be found).

2. The limited importance of the design of single-member constituencies until 1993

These provisions did not pose problems of application as long as the proportional
representation system was in forcel. Under this system, no special commission was
required for the design of subnational constituencies, since they were established by
law and the seats were allocated to each of them based on the latest available census
data every time elections were called. This was entirely true, without the need for
specific details, for the Chamber of Deputies.

However, for the Senate of the Republic, the proportional representation system in
place from 1948 to 1993 involved dividing the territory of each regional constituency
into single-member districts (although the distribution of seats was then done
proportionally). In essence, each regional constituency was divided into as many
single-member districts as the MPs it had to elect. Candidates submitted their
nominations at the level of the single-member district, but only the candidate who
obtained at least 65% of the votes in the district was elected. In fact, this condition
occurred extremely rarely. All or virtually all other seats were distributed among the
parties within the regional constituency according to a proportional system. To

11 To delve into the development of Italian electoral laws since 1948, consult C. FUSARO, Party System
Developments and Electoral Legislation in Italy (1948-2009), in Bulletin of Italian Politics, 1/2009, 49-68.
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allocate the unassigned seats (virtually all of them), the votes of the unelected
candidates in the various single-member districts were summed, thus obtaining the
electoral figure for each party at the regional level (given by the sum of the votes of all
its unelected candidates in the districts). Based on these electoral figures, the seats in
the constituency not yet assigned (which was almost always the case) were allocated
to individual parties proportionally. Finally, having determined the number of seats for
each party, the seats of each party were assigned within the districts according to the
order of decreasing percentage that the party’s candidates had obtained in the various
single-member districts. As it is evident, these single-member districts did not produce
a system with the usual characteristics of majoritarian single-member electoral
systems. Nevertheless, it was still a system that required the design of single-member
districts.

These districts, for the 1948 elections, were established by the Ministry of the
Interior, after consulting a parliamentary commission especially established for the
electoral law. Thus, no specific independent commission operated for the design of
these districts.

These districts from 1948, however, were not updated until 1993.

This led to a progressive malapportionment in the distribution of the number of
single-member districts within the different regional constituencies but without major
issues in the proportional distribution of seats among parties. In fact, the number of
elected members in the Senate gradually increased from 237 to 315. In this way, no
regional constituency ever had fewer seats than the single-member districts designed
within it, although in some regional constituencies, the percentage of single-member
districts compared to the number of seats to be assigned in the regional constituency
became much higher than in others.

Nevertheless, since almost no candidate surpassed the aforementioned threshold
of 65%, almost all seats were allocated at the regional constituency level, where all
votes have equal weight. Therefore, the inertia in redesigning the single member
districts did not prejudice the equality of votes. Furthermore, since the seats were
instead allocated to regional constituencies based on the latest available census data,
the distribution of senators among the different regional territories also occurred
fairly, despite the aforementioned inertia in redesigning single-member districts.

3. The constituency drawing system from 1993 to 2005
In 1993, an electoral law mostly based on a majoritarian system was adopted for
both the Chambers. In particular, according to this new law, 75% of the seats in the

Senate and the same percentage for the Chamber of Deputies had to be elected
through the first-past-the-post system in single-member districts. The remaining 25%
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of seats were allocated based on a proportional representation system?!2. Thus, the
districts for the Senate were finally reconfigured, and new single-member electoral
districts for the Chamber of Deputies were established.

To carry out this operation, Law August 4, 1993, no. 276, art. 7, provided the
following:

a) The Government prepares a draft legislative decree based on the
indications formulated, within two months of its establishment, by a
commission appointed by the Presidents of the Chamber of Deputies and the
Senate of the Republic, based on principles and guiding criteria legislatively
set!3, The commission is composed of the president of the National Institute of
Statistics, who presides over it, and ten university professors or other experts in
matters relevant to the tasks the commission is called upon to perform
(paragraph 2).

b) The draft legislative decree, accompanied by the opinions expressed
within fifteen days of its submission by the regional councils and those of the
autonomous provinces on the recommendations of the expert commission,
before its approval by the Council of Ministers, is transmitted to the Chambers
for the purpose of expressing the opinion by the relevant permanent
committees. If the draft deviates from the proposals of the expert commission,
the government must explain the reasons to the Chambers; the opinion must
be expressed within twenty days of receiving the draft. If the decree does not
conform to parliamentary opinion, the government, simultaneously with the
publication of the decree, must send to Parliament a report containing
adequate justification.

c) At the beginning of each legislature, the Presidents of the Chamber of
Deputies and the Senate of the Republic appoint the commission for the

12.0n the electoral law reform see: R. S. KATz, Reforming the Italian Electoral Law, 1993, in M. SOBERG
SHUGART, and M. P. WATTENBERG (eds.), Mixed-Member Electoral Systems: The Best of Both Worlds?,
Comparative Politics, Oxford Academic, Oxford, 2003.

13 The principles and guiding criteria were substantially the following:

a) The coherence of the territorial basin of each constituency must be guaranteed, taking into
account the economic, social, and historical-cultural characteristics of the territory;

b) Constituencies must be formed by a continuous territory, except in cases where the territory
includes island portions;

c) Constituencies cannot divide municipal territory, except for municipalities that, due to their
demographic size, encompass multiple constituencies within them. In such cases, if possible, the
municipal territory must be divided into constituencies formed within the same municipality or the
same metropolitan area;

d) In areas where recognized linguistic minorities are present, the size and delimitation of
constituencies must facilitate their access to representation, even deviating from the other principles
and criteria. For this purpose, the aforementioned minorities must be included in the smallest number
of constituencies;

e) The population of each constituency can deviate from the average population of the
constituencies in the region by no more than ten percent, either in excess or in deficiency.
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verification and revision of electoral constituencies, composed as provided in
paragraph 2. After each general population census (and whenever deemed
necessary), the commission formulates indications for the revision of
constituencies, according to the legislative criteria, and reports them to the
Presidents of the Chambers!4.

The mentioned law, therefore, envisaged two procedures to be applied. In the case
of the first application of the law, the procedure involved a legislative delegation to the
government to be exercised within four months. In subsequent cases, particularly
following the release of a new general population census, the procedure was not
precisely indicated.

In fact, since, according to Article 76 of the Italian Constitution, the delegation of
legislative powers to the government could not be made permanently but only for a
defined period, it follows that the Commission for constituencies would have had to
formulate a proposal that, in some way, would have become a draft law to be
submitted to the Chambers. Therefore, the Chambers would have had to employ the
usual ordinary legislative procedure. It is clear, however, that, in anticipation of the
new general population census, the Parliament could have granted the Government a
new specific delegation for a determined term to avoid the ordinary parliamentary
procedure.

Indeed, this eventuality would have arisen in 2003, following the publication of the
2001 census data’®. However, the electoral law was once again amended in 2005,
when single-member districts were entirely abolished. The new electoral law No. 270
of December 21, 2005, in fact, envisaged a system in which all seats were allocated
within subnational constituencies, using a proportional method albeit with the
addition of a majority bonus. This new system, therefore, abolished the single-member
districts both in the Chamber of Deputies (where they had existed since 1993) and in
the Senate (where they had been in place since the first Senate election in 1948).

In essence, in this initial case of constituency drawing, recourse was made to an
independent commission, whose level of independence can be deemed sufficient. This
is evidenced by: a) The technical qualifications required for the commissioners; b) The
non-partisan appointment: at that time, the presidents of the Chamber and Senate
were representatives of the majority and opposition, starting from an agreement

14 The law also took care to specify that the revision of constituencies was also carried out in the case
of a constitutional amendment concerning the number of parliamentarians (paragraph 4).

15 Following the publication in 2003 of the data related to the general population census of October
21, 2001, the Presidents of the Chambers had appointed the members of the Commission for the
verification and revision of the electoral constituencies provided for by Article 7, paragraph 6, of Law
No. 277 of August 4, 1993, and Article 7, paragraph 4, of Law No. 276 of August 4, 1993. During the
proceedings, to make it clear that new elections could be held if the President of the Republic dissolved
the Chambers, the Government issued Decree Law 64/2005 to regulate, on a transitional basis, the
determination of the constituencies in the event of early elections. This decree-law was never applied
because in the meantime, the approval of a new electoral law, No. 270 of December 21, 2005,
intervened, abandoning the system that provided for constituencies.
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among political forces that was upheld from 1976 to 1994 (it was, therefore, in force at
the time of the appointment of the first commission for the drawing of districts but
would no longer be respected from the election of subsequent chambers); c) The
parliamentary nature of the body from which the appointments originated.

Nevertheless, the independent nature of the Commission was contradicted by other
elements of the procedure: 1) at least in the initial application phase, although the
formal act of adopting the constituencies had the force of law, it was still a legislative
decree, i.e., an act issued by the Government; 2) the government had to submit the
proposal of the independent commission to the opinion of the Chambers, but once it
obtained the opinion of the Chambers, it could follow it while also modifying the
content of the commission’s proposal; moreover, the government was not even
required to adhere to the opinion of the Chambers, as it could deviate from it with the
sole obligation to justify the reasons (but without any body being authorized to
scrutinize the reasonableness of the justifications); 3) for applications subsequent to
the first, the proposal of the independent commission would have ended up as a bill to
be subjected to the ordinary legislative procedure; in this case, therefore, the
proposals of the independent commission would have been at the mercy of the
parliamentary majority in office, which, in the legislative procedure, could have
modified them at will without any need to justify the choices® (in the Italian context,
moreover, it would have been practically impossible to activate a constitutional review
of the constituency drawing).

Essentially, this initial regulation of the drawing of single-member electoral
constituencies was characterized by: 1) the presence of a technical commission
established with sufficient guarantees of independence; 2) an overall procedure that
paradoxically seemed to subordinate the decisions of the independent commission
either (a) to the government in the initial application procedure or (b) to the
Parliament (and hence its majority pro tempore) in subsequent applications.

4. From the abolition of the single-member districts in 2005 to the need to design small
multi-member districts in the electoral law, which was never implemented, in 2015

As already mentioned, the legislation on the design of electoral constituencies
introduced in 1993 was repealed in 2005 and replaced by a proportional electoral
system with a majority bonus and without any single-member constituencies®’. It is an
electoral law under which elections were held for the political elections of 2006 and

16 This is the system traditionally used in the United States, which critics suggest has proven to be
ineffective. Reference: L. HARDY, A. HEsLoP, and S. ANDERSON (eds.), Reapportionment Politics, Sage
Publications, Beverly Hills, 1981, 21.

17 See: C. Fusaro, Party system developments and electoral legislation in Italy (1948-2009), cit., 49-68;
G. PAsQUINO, Tricks and Treats: The 2005 Italian Electoral Law and Its Consequences, in South European
Society and Politics, vol. 12, 2007, 79-93; A. RENwIck, C. HANRETTY, and D. HINE, Partisan self-interest and
electoral reform: The new Italian electoral law of 2005, in Electoral Studies, 4/2009, 437-447.
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2013. The results of the 2013 elections made the constitutional illegitimacy of such
legislation evident. Indeed, at least in the Chamber of Deputies, despite being
proportional, it automatically guaranteed 55% of the seats to the coalition that
nationally obtained the most votes. In the 2013 elections, this seat bonus was granted
to the center-left coalition, which with 29.55% of the votes (compared to 29.18% for
the center-right and 25.56% for the Five Star Movement) obtained 340 seats
(compared to the 124 of the center-right and the 108 of the Five Star Movement).
Therefore, the Constitutional Court, with judgment No. 1 of 2014, declared the existing
electoral law unconstitutional, leaving in place a completely proportional electoral law,
without a majority bonus®®.

Following the Constitutional Court’s ruling, and in anticipation of an associated
constitutional reform that never came into effect (rejected by a popular
referendum?®), a new electoral law was approved, known as the law of May 6, 2015,
No. 52, commonly referred to as the Italicum?.

The law provided for a proportional system and reinstated the majority bonus
previously rejected by the Court with a variation. It would have been awarded to the
most voted list if it had obtained at least 40% of the votes. Otherwise, a national runoff
would have been held between the two most voted lists. The winning list in the second
round would have obtained 55% of the seats (even if it had been admitted to the
second round with a very low percentage). This new electoral system envisaged that
the subnational constituencies into which the Italian territory is divided (regional for
the Senate and regional or subregional for the Chamber of Deputies) would be
subdivided into smaller multi-member constituencies.

The new law, although it did not provide for single-member constituencies, still
required the delineation of multi-member constituencies not predetermined by law.
To this end, the Government was delegated to adopt, within ninety days from the date
of entry into force of the law, a legislative decree for the determination of multi-
member constituencies within each subnational constituency, based on principles and
guiding criteria established by the law?'.

8 On judgment number 1/2014 of the Constitutional Court, in English see: A. BARAGGIA and L.P.
VANONI, The Italian Electoral Law Saga: Judicial Activism or Judicial Subsidiarity?, in Sant’Anna Legal
Studies, STALS Research Paper, 2/2017; A. PIN and E. LONGO, Don’t Waste Your Vote (Again!). The Italian
Constitutional Court’s Decision on Election Laws: An Episode of Strict Comparative Scrutiny, in ICON-S
Working Paper — Conference Proceedings Series, 1(10)/ 2015, 44

19 See: G. PasquiNO and M. VALBRUZzzI, Italy says no: the 2016 constitutional referendum and its
consequences, in Journal of Modern Italian Studies, 2/2017, 145-162.

20 See: G. PASQUINO, Italy has yet another electoral law, in Contemporary Italian Politics, 3/2015, 293-
300.

21 The main principles and guiding criteria that the Government’s legislative decree had to comply
with (article 4, paragraph 1) include:

a) The population of each constituency may deviate from the average population of the
constituencies in the subnational constituency by no more than 20 percent in excess or in deficiency;

b) The coherence of the territorial basin of each constituency has to be guaranteed, and, normally,
its socio-economic and historical-cultural homogeneity, as well as the continuity of the territory of each
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For the preparation of the draft legislative decree, the Government relies on a
Commission composed of the President of the National Institute of Statistics, who
chairs it, and ten experts in matters related to the tasks that the Commission is called
to carry out, without any additional costs.

The draft legislative decree had to be transmitted to the Chambers within forty-five
days from the date of entry into force of the electoral law, for the purpose of obtaining
the opinion from the relevant standing committees within twenty-five days from the
receipt of the draft. If the decree did not conform to the parliamentary opinion, the
law required Government, simultaneously with the publication of the decree, to send
Parliament a report containing adequate justification.

These rules for the delineation of constituencies, compared to the arrangement of
1993, contained a key innovation: the appointment of the members of the
Independent Commission was entrusted to the Presidents of the Chambers, in a
context where one was representative of the majority and the other of the opposition.
In the new arrangement, however, the appointment of the Commission members was
entirely entrusted to the Government. It is clear that this new arrangement did not
guarantee the independence of the Commission tasked with producing the map of the
constituencies. Conversely, the most criticized features of the 1993 scheme were
retained, namely the attribution of the final decision to the Government, rather than
to Parliament, regarding the proposal provided by the commission.

In any case, in January 2017, the Constitutional Court declared the runoff provided
for by the new electoral law unconstitutional??, leaving the possible majority bonus for
the list that should obtain 40% of the valid votes in the first (and only) round.
Therefore, the parliamentary majority decided to completely amend the law?3, with
the consequence that the multi-member constituencies designed according to the
described scheme were never used.

constituency, without dividing the municipal territory, except in the case of municipalities that, due to
their demographic size, include multiple constituencies.

c) In areas where recognized linguistic minorities are present, the delimitation of constituencies,
even in derogation from the principles and criteria indicated by the law, must take into account the
need to facilitate their inclusion in the fewest possible number of constituencies;

d) Each multi-member constituency normally corresponds to the territorial extension of a province,
as delimited at the date of entry into force of this law, or is determined by the merger of different
provinces, provided they are contiguous.

22 Also on judgment number 35/2017 of the Constitutional Court, see P. FARAGUNA, ‘Do You Ever Have
One of Those Days When Everything Seems Unconstitutional?’: The Italian Constitutional Court Strikes
Down the Electoral Law Once Again: Italian Constitutional Court Judgment of 9 February 2017 No. 35, in
European Constitutional Law Review, 4/2017, 778-792; E. STRADELLA, Italy after the Constitutional
Referendum: Legal and Political Scenarios, from the Public Debate to the ‘Electoral Question’, in talian
Law Journal, special issue.

2 For a general assessment of the rather chaotic evolution of electoral legislation, see: F. CLEMENTI,
The Italian constitution after seventy years between referenda, electoral laws and institutional reform: a
past that does not pass?, in Journal of Modern Italian Studies, 3/2019, 415-426.
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5. The current legislation on single-member district introduced in 2017 and still in force
in light of the applied practice

The current legislation on constituencies was introduced in 2017 and has provided a
peculiar mixed electoral system: 5/8 of the seats in both chambers are allocated
proportionally, while the remaining 3/8 are allocated in single-member first past the
post constituencies?*.

For the delineation of these districts, a new procedure and body were again
established; in particular, the commission was assigned another function: to create
multi-member constituencies. In fact, the 28 electoral subnational constituencies for
the Chamber of Deputies and the 20 regional constituencies for the Senate were
required to be subdivided internally into smaller multi-member electoral districts that
allocate a number of seats less than 8: therefore, 21 of the 28 Chamber constituencies
would be further divided, as well as 9 of the 20 regional Senate constituencies. Within
these small multi-member constituencies, the single-member constituencies are
delineated, in which parliamentarians are elected using the first-past-the-post system.
Essentially, therefore, the territorial area of the multi-member constituencies must
consist of the assembly of two or more whole single-member constituencies. This
operation of identifying these smaller multi-member electoral constituencies is also
delegated to the Commission, together with the task of identifying the single-member
constituencies that, when assembled, effectively give rise to the multi-member
constituencies?.

24 A, CHIARAMONTE, and R. D’ALIMONTE, The new ltalian electoral system and its effects on strategic
coordination and disproportionality, in Italian Political Science, 1/2018, 8-18.

%5 However, this attribution is problematic. In fact, the way this provision is structured, for the
Chamber, could violate Article 56 of the Constitution, which establishes the modalities of seat
distribution among subnational constituencies. What are indeed the subnational constituencies referred
to in Article 56 of the Constitution? | think they are the electoral divisions within which candidates are
presented and where voters cast their votes. In the subnational constituencies, indeed, there are no
candidates because candidacies are presented either at the level of the single-member district or at the
level of the smaller multi-member districts. Similarly, the voter chooses among the candidates in their
single-member district and among the lists competing for seats in the multi-member district within
which their single-member constituency is located. The major 28 constituencies, in fact, have a
completely marginal role in the dynamics of the new electoral law. They only serve to contain shifts of
seats from one territorial area to another, as is better clarified by the reports of M. PODETTA, The
Delimitation of Multi-Member Districts in Italy: Political and Territorial Mis-Representativeness; P.
FELTRIN, S. MENONCELLO, G. IERACI, Causes and Possible Remedies for the “Slipping Seats” Phenomenon: An
Empirical Analysis; D. CASANOVA, Drawing Electoral Districts and Ensuring Equal Representation: A
Comparative Study of Electoral District in Italy and the United States, in this issue. But if this is the case,
the constituencies referred to in Article 56 are instead the multi-member districts and not the
subnational constituencies, which have a purely virtual nature. If this were so, the number of seats to be
allocated to each constituency should be calculated using the method indicated by Article 56 and not
with the currently provided methods.
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The legislative framework concerning the Commission for the electoral districts
currently in operation seems to present numerous aspects in contrast with the
principles established by the Venice Commission, which - as mentioned - provide
explicit elaboration of constitutional principles present in the Italian Constitution, even
though they must be specified and detailed as described previously.

Let’s look at the specifics.

The Commission of experts, established under Article 3, paragraph 3 of Law No. 165
of 2017, is the body the Government relies on for the determination of electoral
districts?®. According to paragraph 6 of the aforementioned law, the Commission is
appointed by the Government every three years, and it is tasked with providing
recommendations to the government for the revision of districts based on the results
of the general population census?’, according to the criteria outlined in the same law,
largely reproduced from the previous law, which never came into effect but only
provided for plurinominal constituencies. The extension of these criteria - without
differentiation - to uninominal constituencies effectively attests to the generality of
the criteria themselves. It is evident that if they were genuinely binding criteria, they
could not be applied indiscriminately to constituencies so diverse in demographic
consistency and function, such as uninominal compared to plurinominal ones?.

As in the legislation of 1993, even in that of 2017, the procedure for producing the
districts is twofold: a) in the case of the first application of the law; b) in subsequent
cases. In the case of the first application of the law (a), the procedure involved a

26 Article 3, paragraph 3: For the purpose of drafting the draft legislative decree, the Government
makes use of a commission composed of the president of the National Institute of Statistics, who chairs
it, and ten experts in matters relevant to the tasks that the commission is called upon to perform.

27 Article 3, paragraph 6: The Government updates the composition of the commission every three
years. The commission, in relation to the results of the general population census, provides indications
for the revision of the single-member and multi-member constituencies, according to the criteria set out
by the law, and reports them to the Government. For the revision of the single-member and multi-
member constituencies, the Government presents a bill to the Chambers." In implementing this
provision, the first composition of the Commission was updated by a decree of the Prime Minister dated
March 18, 2022.

28 Here is a summary of the main criteria established by the law:

a) The population of each uninominal and plurinominal constituency may deviate from the average
population of the uninominal and plurinominal constituencies of the district by no more than 20 percent
excess or deficiency.

b) In the formation of uninominal and plurinominal constituencies, the coherence of the territorial
basin of each constituency is guaranteed, considering the administrative units on which they are based
and, as a rule, its homogeneity in terms of socio-economic aspects and historical-cultural characteristics,
as well as the continuity of the territory of each constituency, except in cases where the territory itself
includes island portions.

¢) Uninominal and plurinominal constituencies, as a rule, cannot divide municipal territory, except
for municipalities which, due to their demographic size, include multiple constituencies within them.

d) In areas where recognized linguistic minorities are present, constituency delimitation, even in
derogation from the guiding principles and criteria of the law, must consider the need to facilitate their
inclusion in the fewest possible constituencies.
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legislative delegation to the government. For future applications (b), according to
Article 76 of the Italian Constitution which requires the delegation of legislative
powers to the government be only for a defined period, the Chambers must employ
the usual ordinary legislative procedure?®.

The first procedure was used to create the single-member districts used for the
2018 political elections®’. However, a redesign of the districts soon became necessary.

Indeed, constitutional law number 1 of 2020, which came into effect after a popular
referendum, mandated a reduction in the number of parliamentarians by more than
one-third®'. Consequently, it was necessary to proportionally reduce the number of
single-member districts, which, according to the law, had to remain in the same
proportions as previously established (i.e., 3/8 of the members of each chamber). In
this scenario, however, a special law3? stipulated to proceed according to the scheme
that involves legislative delegation, granting the Government a specific delegation for
this particular occasion33. Therefore, scheme (b) which envisions resorting to the
ordinary procedure was not employed even in the second application of the district
redesign system.

Certainly, the timelines of ordinary legislation would have been incompatible with
the need to have the new single-member districts in place in time for the reduction in
the number of parliamentarians to take effect. This reduction, in fact, would have been
operative for the subsequent elections (scheduled for 2023 but actually held early in
September 2022). According to the Constitution, when the President of the Republic
dissolves the Chambers, he distributes the parliamentary seats among the regions (in
the Senate) and the subnational constituencies (in the Chamber of Deputies), based on
the latest published general census. It follows that, to avoid problems, in the Italian
constitutional system, the map of the districts must always be updated. Furthermore,
based on the law, he distributes the seats among the smaller multi-member
constituencies designed within the subnational districts.

This exercise of redesigning the electoral districts, carried out in 2022 by the
Commission based on the latest published general census, namely that of 2011. Thus,
when the new census relating to the 2021 population was published in 2023, the need
for a new redesign of the electoral districts became evident. The Commission
addressed this in December 2023, delivering a new proposal to the Government.
However, in this case, since a new ad hoc legislative delegation has not been approved,

2 |n essence, the 2017 law specifies the procedure that the 1993 law did not explicitly indicate but
that one had to necessarily deduce from the system. Indeed, according to Article 3, paragraph 6 of Law
No. 165 of 2017, “For the revision of the uninominal and plurinominal constituencies, the Government
presents a bill to the Chambers”.

30 | egislative Decree No. 189 of December 12, 2017.

31 See: M. CALAMO SPECCHIA, The Future of Parliamentary Democracy in Italy Post-Referendum 2020.
Suggestions from Comparative Constitutional Law, in Cogito-Multidisciplinary research Journal, 2/2021,
77-98.

32 Article 3 of Law No. 51 of 2019.

33 Legislative Decree No. 177 of 2020.
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the ordinary legislative procedure must be employed for the first time. Therefore, at
the moment, we are awaiting the bill that the Government should submit to the
Chambers. This is an urgent requirement because, in the event of an early dissolution
of the Chambers, the electoral districts drawn up based on the 2011 census data are
currently in force, while the Constitution requires the Head of State to allocate seats
among the constituencies based on the 2021 data.

Of course, it is always possible for Parliament to grant a new delegation to the
Government on a temporary basis. In that case, however, the delegation would
concern a proposal already formulated by the Commission and — not now, but
presumably at the time when the delegation would be approved — made known to the
parliamentarians through the bill deposited with the Chambers by the Government.
This makes the process of adopting the electoral districts more problematic. In fact, it
is difficult to imagine that, once the Commission’s proposal is known, parliamentarians
from the majority will delegate the operation to the Government without conditioning
modification of their own electoral district.

First and foremost, the new regulatory framework establishing the procedure for
drawing electoral districts reiterates a pattern already criticized and present in all
previous iterations: namely, it places the Government at the centre in the appointment
of the member of the Commission. In this regard, the adopted scheme confirms the
structure of the 2015 law, abandoning the one adopted in the 1993 legislation, which
was much more convincing in terms of guaranteeing independence.

Even the role played by the Commission, at least as configured by Law No. 165 of
2017, does not have the centrality that was recognized by 1993 Laws No. 276 and No.
277 when it was formally tasked with indicating to the Government a division of the
territory, and the Executive had to provide reasons to the Chambers to deviate from it.
In the current configuration, however, the Commission performs a mere "support" role
to the Government, which therefore appears to be the dominant force in the process.
Indeed, with reference to the first exercise of producing the constituencies (during the
Gentiloni Government in 2017/18), the Government modified the proposal of the
Commission even before submitting it to the Chambers, demonstrating that if the
Government wants, the Commission can be relegated to an ancillary role.

It is worth noting, however, that the need for neutrality and impartiality in the
process of delineating the constituencies has been considered with particular attention
in the adoption of the latest Legislative Decree No. 177 of 2020, currently in force
(although it needs updating as it is based on census data from 2011); in that context,
the Government interpreted its role solely as a guarantor of the process. This is
apparent in at least three ways. First, the initial Commission, appointed by a center-left
government, was not removed by the subsequent government (the Conte 1
Government, which excluded from its majority all the political forces that had
supported the previous Government), except for one replacement due to resignation.
Second, when the Commission expired, the new Government in office (the Conte 2
Government, composed of a majority that now included the center-left along with the

-124 -



5 Star Movement), essentially confirmed the previous Commission, with few
replacements, mostly justified by gender-balance reasons within the Commission.
Third, the same government (Conte 2) merely limited itself to transmitting the choices
of the panel of experts to Parliament and ensuring that the modifications proposed
solely by the competent parliamentary committees were incorporated into the
legislative decree. In this case, moreover, the Commission’s proposal, untouched by
the Government, received only one suggestion from the Chambers, regarding a minor
issue related to the plurinominal constituencies (without any modification, therefore,
concerning the boundaries of the uninominal ones), which the Government accepted
without hesitation.

Nevertheless, this self-restrained attitude of the Government has been a voluntary
choice. The guarantees of independence of the process that the Constitution requires
should find coverage in the law.

Furthermore, the current process of drawing the electoral districts retains all the
other highlighted flaws: there is no guarantee of certainty in the timing of their
renewal, and it is entirely lacking in terms of involving minorities and even more so in
terms of the transparency of the procedure.

6. How to make the procedure for producing electoral maps more compliant with the
Constitution: a more independent technical commission; a timelier procedure;
greater transparency and participation

Based on this reconstruction of the constitutional requirements for the redrawing
process of electoral districts and on the basis of the accumulated experience
recounted in the preceding paragraphs, it is possible to seek remedies aimed at
improving the current procedure. In particular, the procedures established therein are
certainly capable of improvement to enhance guarantees of transparency and
participation, considered essential but lacking in the Italian current arrangement.
Similarly, a lack of independence has emerged in the appointment procedures of the
commission.

In fact, it is evident that based on these procedures, the allocation of constituencies
is adopted through legislative decrees, based on the indications provided to the
Government by the Expert